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ad  litem 


bona  vacantia 
de  facto 

de  jure 
escheat 

ex  facie 
inter  alia 
inter  se 
inter  vivos 
per  se 
prima  facie 

supra 


GLOSSARY 

for  purposes  of  the  suit;  a  guardian  ad  litem  is  a 
guardian  appointed  to  prosecute  or  defend  a  suit 
on  behalf  of  a  party  incapacitated  by  infancy  or 
otherwise 

goods  without  an  owner  in  which  no  one  claims 
property 

in  deed;  actually;  phrase  used  to  characterize 
something  which  must,  for  all  practical  purposes, 
be  accepted,  but  which  is  illegal  or  illegitimate 

lawful;  rightful;  legitimate 

a  lord's  right  to  ownerless  realty;  reversion  of 
property  to  the  state  for  want  of  an  individual 
competent  to  inherit 

apparently;  evidently 

among  other  things 

among  themselves 

from  one  living  person  to  another 

by  itself;  in  itself;  inherently 

on  the  face  of  it;  a  fact  presumed  to  be  true 
unless  disproved  by  evidence  to  the  contrary 

above 
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ONTARIO  LAW  REFORM  COMMISSION 


Sixteenth  Floor, 
18  King  Street  East, 
Toronto,  Ontario, 
M5C  1C5 

To     The  Honourable  Dalton  A.  Bales,  Q.C., 
Attorney  General  for  Ontario. 

Dear  Mr.  Attorney: 

Pursuant  to  the  provisions  of  section  2(1  )(a)  of  The  Ontario  Law 
Reform  Act,  1964,  the  Commission  initiated  a  research  project  on  family 
law.  The  function  of  the  project  was  to  analyze  the  existing  law  affecting 
all  areas  of  family  relations  within  the  legislative  competence  of  the  Pro- 
vincial Legislature,  to  evaluate  the  adequacy  of  those  laws  in  view  of 
changed  economic  and  social  conditions  pertaining  to  the  family,  to  state 
the  basic  principles  for  a  modem  code  of  family  law  in  Ontario  and  to 
suggest  remedial  legislation  to  establish  such  a  code. 

A  research  organization,  described  as  the  Family  Law  Project,  was 
established  under  the  direction  of  Professor  Ian  F.  G.  Baxter,  of  the 
Faculty  of  Law,  University  of  Toronto.  In  the  years  1967,  1968  and  1969 
the  research  team  submitted  an  extensive  series  of  working  papers  and 
reports  to  the  Commission  dealing  with  every  aspect  of  family  law  in  the 
Province  of  Ontario.  As  the  volumes  of  this  Study  became  available  the 
Commission  released  them  to  the  legal  profession,  the  press  and  the  gen- 
eral public  to  obtain  constructive  comment  and  criticism. 

The  first  four  volumes  of  the  Study  released  to  the  public  related  to 
Family  Property  Law.  After  giving  careful  consideration  to  the  relevant 
working  papers,  the  helpful  comments  which  were  received  from  interested 
persons,  associations  and  institutions,  and  after  much  additional  research, 
the  Commission  now  submits  its  Report  on  Family  Property  Law.  This  is 
the  fourth  of  a  series  of  reports  which  we  will  submit  arising  out  of  om* 
work  in  the  Family  Law  Project. 
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FOREWORD 


Few  other  ideas  have  so  fundamentally  influenced  civil  law  during  the 
last  few  decades  as  the  principle  of  equality  between  husband  and  wife. 
More  and  more  marriage  is  being  recognized  as  an  economic  partnership 
in  which  both  husband  and  wife  have  an  equal  stake.  How  to  give  practical, 
de  jure  recognition  to  this  concept  was  the  main  task  of  the  Commission 
in  its  work  on  reform  of  Ontario's  matrimonial  property  law. 

A  number  of  jurisdictions  representing  both  the  common  law  and  the 
civil  law  systems^  have  sought  and  are  seeking  a  solution  to  the  problem  of 
protecting  the  economically  weaker  spouse  by  their  matrimonial  property 
rules.  It  is  significant  that  there  is  a  general  consensus  as  to  the  direction 
reform  should  take,  although  not  all  have  chosen  the  same  path. 

There  is  a  marked  similarity  between  the  regime  we  propose  and  those 
systems  now  in  operation  in  the  Province  of  Quebec,  the  Federal  Republic 
of  Germany,  and  in  the  Scandinavian  countries.  The  English  Law  Com- 
mission has  not  yet  made  its  final  report  on  Family  Property,  but  has,  in 
addition  to  its  published  Working  Paper^  issued  some  tentative  conclusions 
in  its  First  Report  on  Family  Property:  A  New  Approach.'^  Their  work 
continues. 

The  general  aim  of  the  recent,"*  and  not  so  recent  developments  in 
this  field  has  been  to:^ 

combine  separate  administration  and  ownership  during  the  ordinary 
running  of  a  marriage  with  an  approximately  equal  division  of  the 
combined  property,  at  least  on  divorce  or  separation. 

In  other  words,  the  aim  has  been  to  combine  the  best  features  of  a  system^ 
of  separation  of  property — autonomy  of  the  spouses — with  the  best  pro- 
tective features  of  a  community  system — ^potential  for  mutual  sharing  in 
the  assets  of  the  marriage. 

In  1968  the  Civil  Code  Revision  Ofiice  in  Quebec  published  its 
Report  on  Matrimonial  Regimes.  A  new  basic  law  of  matrimonial  property, 
An  Act  respecting  matrimonial  regimes,^  based  upon  the  Report's  recom- 
mendation, came  into  force  on  July  1,  1970.  The  new  regime  of  "partner- 
ship of  acquests"  was  essentially  designed  to  provide  for  separation  of 
property  during  marriage  and  equal  division  of  property  acquired  after 
marriage  upon  death,  divorce,  or  change  of  matrimonial  property  regime. 

In  reviewing  the  present  law  in  the  context  of  the  changed  society  in 
which  we  live,  and  encouraged  by  the  work  being  done  in  other  jurisdic- 
tions, both  at  home  and  abroad,  we  have  not  only  made  proposals  for 
reform  of  Ontario's  matrimonial  property  law,  but  have  made  proposals 
for  a  radical  departure  from  existing  principles.  Nothing  less  wiU  suffice. 

lAmong  them  Quebec,  England,  the  Federal  Republic  of  Germany,  Sweden,, 
Denmark,  the  Soviet  Union,  and  Australia. 
^Working  Paper  No.  42,  published  in  October  1971. 
3Law  Com.  No.  52  (May,  1973). 

^Work  began  in  the  Scandinavian  countries  around  1920. 
^Study,  Vol  3,  at  p.  527  (rev.). 
6Stat.  Que.  1969,  c.  77. 
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CHAPTER  1 

INTRODUCTION 


The  law  of  Ontario  creates  and  imposes  upon  married  persons  a  sys- 
tem of  rights,  liabilities,  obligations  and  disabilities  in  relation  to  property, 
known  as  "separation  of  property".  It  was  established  finally  by  a  series  of 
statutory  reforms  during  the  last  half  of  the  nineteenth  century  that  were 
aimed  at  ameliorating  the  harshness  and  inequaHty  of  the  common  law 
system  of  matrimonial  property. 

At  common  law,  a  husband  and  wife  were  said  to  be  "one  person  in 
law."i  In  effect,  this  meant  that  many  aspects  of  the  wife's  legal  personaUty 
disappeared — the  "one  person"  was  the  husband.  As  Blackstone  described 
it,  upon  marriage,  "the  very  being  or  legal  existence  of  the  woman  is  sus- 
pended ...  or  at  least  incorporated  and  consolidated  into  that  of  the 
husband.  .  .  ."^ 

At  the  heart  of  the  common  law  system  were  the  rules  prescribing 
that  all  the  money  in  the  wife's  possession  at  the  time  of  the  marriage,  and 
all  the  money  that  she  might  earn  thereafter,  became  the  property  of  the 
husband.  The  same  transfer  to  the  husband  occurred  in  the  case  of  all  her 
chattels  other  than  money.  The  husband  also  became  entitled  to  receive 
and  enjoy  the  rents  and  profits  from  real  property  owned  by  his  wife  at  the 
time  of  marriage  as  well  as  real  property  which  she  acquired  after  marriage. 
Her  estates  in  real  property  held  under  lease  belonged  to  him  during  the 
marriage,  and  he  could  dispose  of  these  during  his  lifetime  without  her 
consent.3 

The  common  law  matrimonial  property  system  was  embellished  with 
an  elaborate  superstructure  of  rights  and  interests,  many  of  which,  such  as 
dower,  curtesy  and  tenancy  by  the  entireties,"^  are  still  features  of  our 
present  law,  although  somewhat  modified  by  statute.  Equally  complex 
equitable  doctrines  were  developed  which  tended  to  mitigate  many  of  the 
disabihties  in  relation  to  property  that  the  common  law  imposed  upon 
married  women.^  However,  the  protection  of  equity  was  generally  confined, 
in  Dicey's  words,  to  "the  daughters  of  the  rich",  while  "the  daughters  of 
the  poor  suffered  under  the  severity  and  injustice  of  the  common  law".^ 
Until  the  legislative  reforms  of  the  last  century,  most  wives  were,  in  the 
matter  of  property,  substantially  subservient  to  their  husbands. 

11  Blackstone  (4th  ed.  1771)  at  p.  442. 

'^Ibid. 

3See  Bromley,  Family  Law  (3d  ed.  1966)  at  pp.  420-22. 

4These  doctrines  are  described  and  analyzed  at  length  in  the  Study  prepared  by 

the  Family  Law  Project,  Ontario  Law  Reform  Commission  [hereafter  referred 

to  as  Study^,  Volume  1  (1967),  at  pp.  105-43  (dower);  pp.  150-68  (curtesy); 

pp.  2-5  (tenancy  by  entireties);  see  also  chapter  3,  infra,  section  4.f.  (dower) 

and  section  4.g.  (curtesy). 
^Study,  Vol.  1,  at  pp.  7-11,  contains  a  description  of  the  three  major  equitable 

doctrines  benefiting  the  married  woman:  the  wife's  equity  to  a  settlement,  the 

wife's  separate  estate,  and  restraint  on  anticipation;  see  also  chapter  3,  infra, 

section  2.c. 
^Dicey,  Law  and  Public  Opinion  in  England  (2d  ed.  1914)  at  p.  383. 
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Major  steps  toward  equality  were  taken  in  Ontario  by  The  Married 
Women's  Property  Acts  of  1872,7  Ig??^  and  1884,^  which  were  adopted 
from  similar  statutes  in  England.  Prior  to  these  statutes,  single  women  had 
not  been  subject  to  any  very  extensive  disabilities  in  relation  to  property — 
these  were  incurred  only  upon  marriage.  The  basic  reform  of  these  statutes 
was  to  provide  that,  with  respect  to  the  acquisition,  holding  and  disposition 
of  property,  a  married  woman  would  thereafter  have  the  same  rights  and 
powers  as  a  single  woman.  Rather  than  marriage  operating  as  an  assign- 
ment of  the  wife's  property  to  the  husband,  each  spouse  has,  for  the  last 
century,  enjoyed  his  or  her  separate  property,  with  loss  of  neither  title  nor 
interest. 

This  report  contains  the  Commission's  recommendations  for  legisla- 
tive changes  in  the  law  governing  property  interests  in  the  context  of 
marriage.  It  is  self-evident,  but  well  worth  repeating  here,  that,  in  relation 
to  property,  there  is  no  natural  model  that  is  of  any  assistance  in  deter- 
mining how  property  rights  should  be  apportioned  between  spouses.  Prop- 
erty rights  are  essentially  expectations  of  the  abiUty  to  gain  or  to  continue 
to  exercise  various  forms  of  proprietary  dominion  that  arise  from  and  are 
assured  by  legal  rules.  This  legal  system  is  in  turn  based  upon,  among  other 
things,  patterns  of  past  and  present  social  behaviour  and  economic  organi- 
zation, as  well  as  the  collective  view  of  the  community  as  to  what  is  fair 
and  equitable  in  the  circumstances  under  consideration. 

The  property  arrangements  that  have  existed  at  any  particular  time^ 
however  irrational  they  may  eventually  appear  to  succeeding  generations, 
have  always  carried  with  them  a  claim  to  validity,  and  any  challenge  at  any 
time  to  the  existing  order  has  necessarily  borne  the  burden  of  proof  in 
order  to  gain  acceptance.  A  re-ordering  of  property  rights  is,  by  definition, 
an  interference  with  established  expectations,  as  well  as  being  an  alteration 
in  the  means  for  determining  social  precedence  and  status  that  have  not 
been,  traditionally  speaking,  viewed  as  being  within  the  province  of  the 
law,  strictly  so-called.  Similarly,  because  a  considerable  amount  of  the 
social  structure  is  based  on  whatever  property  rules  may  exist  at  any  time, 
contemporary  legal  rules,  again  regardless  of  how  they  may  appear  at  a 
later  date,  carry  with  them  a  certain  logic  when  seen  against  the  back- 
ground of  the  era  in  which  they  operate. 

The  general  law  of  property  therefore  has  the  effect  of  providing  the 
basis  for  a  broad  range  of  social  and  economic  assessments  that  are 
intrinsic  to  the  way  in  which  the  community  defines  its  culture.  The  par- 
ticular body  of  law  that  sets  out  the  property  rights  and  interests  between 
married  persons  involves  not  only  a  guide  in  any  given  case  to  the  alloca- 
tion of  rights  and  obligations  in  relation  to  dominion  over  things,  but  also 
comprises  a  substantial  portion  of  the  secular  definition  of  the  institution 
of  marriage.  Any  change  in  the  law  respecting  matrimonial  property  may 
in  form  be  only  an  alteration  in  the  isolated  sphere  of  legal  concepts,  but 
in  substance  the  change  will  be  one  that  affects  fundamental  human 
relations  in  the  community. 

'^The  Married  Women's  Property  Act,  1872,  Stat.  Ont.  1871-72,  c.  16. 

^The  Married  Women's  Property  Act,  R.S.O.  1877,  c.  125. 

^The  Married  Women's  Property  Act,  1884,  Stat.  Ont.  1884,  c.  19. 


In  its  Family  Law  Project  generally,  and  in  the  present  report  in 
particular,  the  Commission  has  tried  to  adhere  to  the  constant  theme  of 
law  as  a  means  for  achieving  desirable  ends.  Its  task  has  been  threefold. 

First,  it  was  necessary  to  recognize  that  the  law  of  matrimonial  prop- 
erty is  in  many  respects  founded  upon  premises  that  are  in  substance  dead 
social  conventions,  archaic  economic  concepts  or  laissez-faire  conceptions 
of  private  relations  none  of  which  are  attributable  to  personal  dignity  or 
ordinary  humanity. 

The  conclusions  drawn  by  the  courts  from  these  received  premises 
have,  of  course,  altered  with  the  passage  of  time.  But  while  the  common 
law  process  is  intrinsically  adaptive  in  its  operation,  the  courts  have  tradi- 
tionally been  faced  with  the  necessity  of  acknowledging  the  validity  of  a 
principle  established  by  authority,  with  only  a  limited  ability  for  its  modifi- 
cation. In  addition,  while  the  courts  have  recognized  and  fostered  this 
evolutionary  growth  of  the  conmion  law,  the  propriety  of  any  change  has 
often  been  determined  by  legal  principles  that  impose  limitations  upon  the 
legislative  power  of  judges — such  as  the  judicial  duty  to  foUow  precedent — 
rather  than  by  reference  to  some  other  standard,  such  as  social  utility.  The 
advancement  of  social  and  economic  thought  is  subject  to  no  such  restraint. 
Too  often  the  result  has  been  the  entrenchment  of  legal  principles  which 
neither  achieve  the  ends  sought  to  be  gained  two  or  three  centuries  ago, 
nor  provide  arrangements  that  serve  any  particularly  useful  or  desirable 
purposes  today.  Therefore,  one  of  the  primary  tasks  facing  the  Commission 
in  this  study,  as  in  so  many  other  areas  of  its  work,  has  been  the  isolation 
of  anachronisms  and  the  formulation  of  means  for  their  elimination  by 
legislation. 

Secondly,  the  Commission  has  been  engaged  throughout  the  Family 
Law  Project  in  an  analysis  of  the  individual,  social  and  community  inter- 
ests that  are  secured  by  the  present  law,  the  evaluation  of  competing 
interests,  and  the  discovery  and  definition  of  new  interests  that  press  for 
recognition.  Unlike  the  abstract  processes  of  legal  theory,  which  have  as 
their  object  the  refinement  and  perfection  of  existing  doctrines,  the  process 
of  law  reform  does  not  and  cannot  give  decisive  weight  to  preserving  the 
continuity  or  immutability  of  many  present  features  of  today's  family  law. 
In  this  report,  the  Commission  recommends  legislative  changes  in  the 
property  relations  between  married  persons  that  will  at  times  involve  radi- 
cal departures  from  contemporary  arrangements.  With  respect  to  the  par- 
ticular subject  matter  of  this  report,  the  Commission  is  convinced  that 
sound  law  reform  requires  such  departures. 

Thirdly,  the  Commission  has  attempted  to  identify  and  give  expres- 
sion to  new  legal  concepts  that  reject  many  of  those  rigidities  and  inequali- 
ties of  the  present  law  which  determine  property  rights  between  spouses  by 
reference  to  the  status  of  either  "wife"  or  "husband".  Much  of  the  present 
law  presupposes  and  leads  to  a  view  of  the  parties  to  a  marriage  as  the 
recipients  of  predetermined  socio-economic  roles  rather  than  as  autono- 


mous  and  independent  human  beings.  ^^  The  Commission  believes  that  the 
law  should  be  shaped  consciously  to  allow  all  to  choose  their  own  roles 
within  the  modern  society;  avoiding  as  far  as  is  possible  past  legal  com- 
placency in  viewing  married  persons  of  either  sex  as  stereotypes  rather  than 
individuals  who  are  expected  to  conform  to  some  pre-ordained  social  or 
economic  condition. 

A  marriage  is  not  only  a  union  within  which  men  and  women  seek 
personal  and  spiritual  fulfilment  and  growth;  it  is  also  a  social  and  economic 
unit.  This  unit — the  family — ^is  the  basic  foundation  of  the  community. 
While  the  women  of  Ontario  are  free  to  choose  whether  or  not  to  marry 
and  thereby  accept  the  conventional  role  of  non-earning  wife  and  mother,  ^^ 
it  is  a  matter  of  statistical  probability  that  most  will  do  so.^^  However, 
when  it  comes  to  some  of  the  salient  legal  results  of  having  accepted  such 
a  role  within  the  institution  of  matrimony,  the  women  of  this  province  will 
find  that  they  have  no  further  real  alternatives. ^^  When  a  woman  marries, 
she  must  accept  a  legal  regime  respecting  property  matters  within  the 
marital  relationship  that  is  fundamentally  the  same  scheme  as  was  con- 
ceived in  the  middle  of  the  Victorian  era  as  an  acceptable  means  for  end- 
ing the  chattel  status  of  married  women.  ^"^ 

The  common  law  doctrine  of  unity  of  husband  and  wife,  with  the 
consequent  extinguishment  of  the  wife's  legal  personality  and  vesting  of 
her  property  and  right  to  her  income  in  her  husband,  was  necessarily 
accompanied  by  the  concept  of  the  dependency  of  the  married  woman. ^^ 
The  Married  Women's  Property  Acts  have  terminated  most  of  the  incidents 
of  the  unity  of  legal  personality  in  the  marital  relation,  but  the  dependency 
of  the  wife  is  still  very  much  a  fact  in  twentieth-century  Ontario.  On  a 

loin  the  words  of  the  economist,  Hazel  Kyrk,  "As  a  system  of  rights  and  obliga- 
tions the  family  represents  a  status  system  surviving  and  functioning  in  what 
is  otherwise  largely  a  regime  of  contract.  A  major  issue  of  social  policy  is  at 
what  point  and  in  what  degree  rights  based  on  civil  status  shall  be  substituted 
for  those  once  based  upon  family  status.  What  should  be  the  property  rights  of 
each  spouse  during  the  marriage  and  when  it  is  broken?"  Kyrk,  The  Family  in 
the  American  Economy  (1953),  quoted  from  Goldstein  and  Katz,  The  Family 
and  the  Law  at  p.  462  (1965). 

iiSee,  e.g.,  Report  of  the  Royal  Commission  on  the  Status  of  Women  in  Canada 
(1970),  especially  "The  Cultural  Mould"  section  of  chapter  1  thereto,  at  pp. 
10-18. 

i2During  1968,  70.4%  of  married  women  in  Canada  were  not  in  the  labour 
force:  id.  at  p.  56. 

i3The  possibility  of  a  marriage  contract  or  settlement  between  the  spouses  hardly 
qualifies  as  a  "meaningful  alternative",  for  reasons  that  will  appear  in  chapter 
2,  infra.  See  also  Study,  Vol  3  at  pp.  527-28  (rev.). 

i4The  phrase  "chattel  status"  is  not  used  lightly.  In  Bromley's  words,  "It  was 
eventually  not  until  the  Legislature  had  accorded  to  a  married  woman  a 
financial  independence  of  her  husband  by  the  Married  Women's  Property  Act 
of  1882  that  it  was  finally  established  that  she  had  a  similar  right  to  her  per- 
sonal liberty.  ...  [In  R.  v.  Jackson,  [1891]  1  Q.B.  671  (C.A.),  the  wife]  .  .  . 
applied  for  a  writ  of  habeas  corpus  and  it  was  .  .  .  held  .  .  .  that  it  was  no 
defence  that  the  husband  was  merely  confining  her  in  order  to  enforce  his 
right  to  her  consortium.  So  ended  the  husband's  right  to  treat  his  wife  as  he 
would  a  recalcitrant  animal".  Bromley,  op.  cit.  supra  note  3  at  p.  158. 

15 As  phrased  by  the  Research  Team  of  the  Family  Law  Project,  "Indeed,  the 
whole  of  the  English  common  law  of  matrimonial  property  can  be  fairly  said 
to  have  rested  basically  upon  principles  of  dependency  of  the  married  woman 
on  her  husband".  Study,  Vol.  3  at  p.  532  (rev.). 


secular  basis,  marriage  can  be  characterized  as  an  economic  arrangement 
that  assumes  this  dependency  of  the  wife  upon  the  husband^^  with  a  legal 
framework  that  is  designed  to  provide  a  remedy  for  the  wife  if  the  hus- 
band's obligation  to  maintain  her  is  not  properly  discharged. 

The  right  to  property  and  money  amassed  during  the  marriage,  follow- 
ing traditional  rules  of  property  law,^'^  remains  solely  with  the  spouse  who 
originally  acquired  it.  Although  it  cannot  be  said  fairly  that  the  institution 
of  matrimony  exists  for  the  economic  benefit  of  one  sex  to  the  exclusion 
or  detriment  of  the  other,  the  usual  division  of  labour  within  a  majority  of 
marriages  results  in  the  husband  being  the  breadwinner,  or  primary  source 
of  support.  This  phenomenon  is  reinforced  not  only  by  the  obligation 
imposed  by  law  upon  a  husband  to  maintain  his  wife,  but  also  by  the 
difficulties  facing  women  who,  notwithstanding  that  they  are  able  and 
willing  to  work,  find  themselves  facing  the  very  real  forms  of  prejudice 
and  pecuniary  disadvantages  that  exist  for  women  in  the  modern  labour 
market.18  The  acquisition  of  a  substantial  separate  estate  and  financial 
independence  during  matrimony  are  now,  legally  speaking,  theoretical 
possibilities  for  any  married  woman,  the  same  as  for  any  married  man. 
However,  the  attitudes  and  traditions  of  a  culture  which  for  centuries 
regarded  married  women  as  social  and  economic  satellites  of  their  hus- 
bands, still  make  this,  in  reality  and  in  the  great  majority  of  cases,  a 
practical  impossibility.  To  date,  the  Ontario  law  respecting  matrimonial 
property,  unlike  the  corresponding  doctrines  of  many  other  legal  systems, 
has  not  been  adjusted  to  cope  properly  with  the  harsh  realities  of  the 
economic  aspects  of  marriage  as  they  affect  married  women. 

As  a  consequence,  both  the  law  and  a  powerless  individual  aqui- 
escence  in  this  traditional  socio-economic  system  combine  to  ensure  that, 
in  the  majority  of  marriages,  the  entitlement  to  and  management  of  most 

i6Unlike,  for  example,  the  assumption  made  in  Sweden,  where  the  alimentary 
relationship  created  by  marriage  is  defined  not  by  sex,  but  by  economic  ability. 
Under  the  laws  of  that  country,  there  is  a  "duty  for  one  of  the  spouses  who  is 
better  off  to  give  economic  support  to  the  other  spouse  in  so  far  as  he  (or  she) 
needs  it".  Sundberg,  Marriage  or  No  Marriage:  The  Directives  for  the  Revision 
of  Swedish  Family  Law,  [citing  Marriage  Code  (Sweden),  ch.  5,  s.  2  and  ch. 
11,  ss.  25  and  26],  20  1  C.L.Q.  223  (1971).  In  Alberta,  the  effect  of  married 
women's  property  legislation  on  the  common  law  assumption  of  dependency 
has  been  recognized  by  the  creation  of  a  mutual  support  obligation,  although 
the  primary  liability  still  remains  with  the  husband:  The  Maintenance  Order 
Act,  R.S.A.  1970,  c.  222,  s.  3.  Recent  British  Columbia  legislation  has  created 
a  statutory  duty  for  each  spouse  to  provide  reasonable  support  and  main- 
tenance for  the  other,  without  regard  to  the  common  law  position.  See  the 
British  Columbia  Family  Relations  Act,  1972  Stat.  B.C.,  c.  20.  See  also  the 
Divorce  Act,  R.S.C.  1970,  c.  D-8,  ss.  10  and  11,  where  Parliament  has  created 
the  possibility  of  alimony  or  maintenance  orders  in  favour  of  either  a  wife  or 
a  husband. 

i7Some  modifications  of  the  strict  application  of  these  traditional  rules  have  been 
recently  attempted  by  the  courts  in  some  areas  of  matrimonial  property  law. 
See  chapters  2  and  3,  infra.  Because  of  the  inability  of  the  courts  to  agree  on 
either  the  principles  involved  or  the  proper  scope  of  judicial  activism  in  this 
sort  of  reform  the  traditional  rules  remain  more  challenged  than  changed. 

iSSee  Report  of  the  Royal  Commission,  op.  cit.  supra  note  11,  chapter  2, 
"Women  in  the  Canadian  Economy",  passim.  For  an  example  of  a  legislative 
measure  intended  to  ameliorate  these  conditions,  see  the  "equal  pay  for  equal 
work"  provisions  of  The  Employment  Standards  Act,  R.S.O.  1970,  c.  147,  ss. 
25  and  26. 


of  the  money  and  property  acquired  during  marriage  is  vested  in  the 
husband.  Upon  dissolution  of  a  marriage  by  divorce,  or  upon  its  break- 
down,i9  the  law  has  few,  if  any,  remedies  to  redress  the  uneven  internal 
distribution  of  property,  tending,  rather,  to  treat  the  husband  and  wife  as 
strangers  within  an  abstract  economic  unit  that  is  being  wound  up.  The 
interest  of  the  husband  is  an  overriding  one — the  proprietary  interest  that 
the  law  attaches  to  formal  title.  In  the  absence  of  title,  the  wife  has  no 
standing  to  advance  a  claim  to  existing  assets  as  she  would  were  she  a 
partner  or  an  equal,  but  rather  can  only  present  a  suppliant's  request  for 
maintenance. 

The  fact  of  economic  dependency  of  a  wife  upon  her  husband  during 
the  currency  of  a  normal  marriage  is  perhaps  the  surest  guarantee  that  she 
will  have  need  for  support  if  the  parties  separate.  However,  the  ability  of 
a  wife,  upon  dissolution  or  breakdown  of  the  marriage,  to  continue  to 
enjoy  the  privilege  of,  or  perhaps  more  accurately,  to  remain  in  the  con- 
dition of  dependency  may  depend  not  upon  this  need,  but  upon  a  favour- 
able assessment  of  the  propriety  of  her  personal  conduct.  Thus,  to  the 
moral  standards  that  prescribe  contemporary  norms  of  marital  conduct  for 
both  spouses,  the  law  adds  an  element  of  financial  coercion  based  upon 
individual  behaviour  or  "worthiness"  that  is  applied  only  against  the  wife.^^ 

Some  substantial  criticism  of  the  concept  and  results  of  dependency 
is  contained  in  the  English  Report  of  the  Royal  Commission  on  Marriage 
and  Divorce?^  Two  distinct  lines  of  criticism  were  reported.  First,  that 
"the  law  still  regards  [the  wife]  as  her  husband's  dependant,  that  is  to  say, 
as  a  person  of  inferior  legal  and  economic  status  ..."  and  that  "the  wife's 
economic  dependence  on  her  husband  was  not  only  doing  her  grave  in- 
justice, it  was  also  'one  of  the  basic  and  most  insidious  factors  contributing 

i9When  a  marriage  is  terminated  by  death,  the  picture  is  different.  If  there  is  an 
intestacy,  the  surviving  spouse  may  claim  a  preferential  share  under  The 
Devolution  of  Estates  Act,  R.S.O.  1970,  c.  129.  If  there  is  a  will,  but  inade- 
quate provision  is  made  for  a  surviving  dependant  spouse,  then,  subject  to  the 
observations  in  note  20,  infra,  the  surviving  dependant  spouse  may  apply  for 
an  order  charging  the  estate  with  payment  of  an  allowance  sufficient  to  pro- 
vide adequate  provision  for  maintenance  under  The  Dependants'  Relief  Act, 
R.S.O.  1970,  c.  126.  See  also  chapter  3,  infra,  section  3.h.  The  law  of  succession 
was  considered  by  the  Research  Team  of  the  Family  Law  Project,  and  their 
recommendations  will  be  dealt  with  in  a  subsequent  portion  of  this  report.  See 
Study,  Vol.  3,  at  pp.  433-88  and  579-86  (rev.). 

'^^E.g.,  s.  2(4)  of  The  Deserted  Wives'  and  Children's  Maintenance  Act,  R.S.O. 
1970,  c.  128:  "No  order  shall  be  made  in  favour  of  a  wife  who  is  proved  to 
have  committed  adultery.  .  .  ."  Section  9  of  The  Dependants'  Relief  Act, 
R.S.O.  1970,  c.  126,  provides  that:  "No  order  shall  be  made  under  this  Act 
in  favour  of  a  wife  who  was  living  apart  from  her  husband  at  the  time  of 
his  death  under  circumstances  that  would  disentitle  her  to  alimony,"  but  con- 
tains no  statutory  bar  against  a  husband  in  analogous  circumstances,  although 
a  husband  may  apply  as  a  dependant  under  the  Act.  In  addition,  while  the  law 
is  premised  upon  a  view  of  society  that  conduces  to  the  economic  dependence 
of  a  wife  upon  a  husband,  it  recognizes  the  validity  of  clauses  in  separation 
agreements  by  which  the  husband's  support  obligation  is  terminated  if  the  wife 
fails  to  lead  a  chaste  life.  No  reciprocal  exercise  of  economic  power  controlling 
the  husband's  ability  to  conduct  his  separate  life  as  he  desires  is  either  sanc- 
tioned by  law  or  consistent  with  the  existing  legal  conception  of  the  inde- 
pendent-dependent relationship  between  husband  and  wife.  See  generally  Brom- 
ley, op.  cit.  supra  note  3  at  pp.  187-99. 

2iCmd.  9678,  at  pp.  170-71. 


to  the  stresses  and  strains  of  married  life'."  The  second  line  of  criticism 
related  to  "the  hardship  which  a  wife  may  suffer  on  the  breakdown  of  the 
marriage  if,  as  usually  happens,  the  matrimonial  home  and  the  furniture 
belong  to  the  husband".  It  was  said  that  a  wife  may  often  tolerate  her 
husband's  gross  ill-treatment  because  she  has  no  real  alternative.  She  has 
no  other  home,  and  if  she  is  able  to  find  one,  she  has  no  furnishings  to 
put  in  it. 

The  Research  Team  of  the  Family  Law  Project  pointed  out  that  "the 
effect  of  the  married  women's  property  legislation  was  to  destroy  the  prin- 
ciples of  dependency  and  so  to  remove  the  keystone  of  the  English  common 
law  regime  of  matrimonial  property".^^  However,  it  is  clear  from  its  Study, 
as  well  as  from  the  Report  of  the  Royal  Commission  on  Marriage  and 
Divorce  and  the  Report  of  the  Royal  Commission  on  the  Status  of  Women 
in  CanadcP-^  that  the  removal  of  "the  keystone"  has  not  been  followed  by 
complementary  remedial  legislative  action  aimed  at  eliminating  the  insid- 
ious aspects  of  the  concept  of  dependency.  There  is  no  legislation  which 
takes  full  account  of  existing  limitations  on  economic  opportunities  for 
married  women,  the  mutual  desire  of  many  married  couples  that  the  wife 
devote  her  time  to  the  home  and  children,  and  the  possibility  that  many 
spouses  would  prefer  to  make  their  own  arrangements  as  to  the  assump- 
tion of  support  obUgations,  based  upon  their  particular  abilities  and  needs. 

The  Commission  is  unable  to  ascribe  these  results  to  any  theory  of  the 
natural  scheme  of  things.  Rather,  the  present  situation  is  the  imposition 
of  history 5^"^  and  is  only  one  of  a  number  of  possible  forms  of  legal  struc- 
tures that  exist.  Further,  in  the  view  of  the  Commission,  it  is  scarcely  one 
which,  given  a  free  choice  in  the  matter,  any  society  that  presumed  to 
think  of  its  matrimonial  arrangements  as  being  either  humane  or  just, 
would  select.  Using  so  simple  a  yardstick  as  Bentham's  principle  of  indivi- 
dual happiness,  both  of  men  and  of  women,  the  cost  of  perpetuating  the 
existing  system  would  be  inestimable. 

The  Research  Team  of  the  Family  Law  Project  has  carefully  examined 
both  the  historical  background  and  the  modern  functioning  of  the  Ontario 
matrimonial  property  system.  It  concluded  that  the  time  has  come  for  a 
major  restructuring  of  its  legal  framework.  The  Commission  is  in  full 
agreement  with  this  conclusion. 

The  law  has  too  long  emphasized,  or  tolerated  the  emphasis  of  irrele- 
vant differences  between  husband  and  wife,  to  the  detriment  of  both.  The 
concept  of  some  natural  dominance  or  superiority  of  a  husband  in  relation 
to  his  wife  was  for  centuries  the  unquestioned  assumption  behind  the 
fictional   unity    of   the    spouses   in   Anglo-Canadian   law.    The  Married 

'^'^Study,  Vol.  3,  at  p.  532  (rev.). 

23See  generally,  Report  of  the  Royal  Commission  on  the  Status  of  Women  in 
Canada,  op.  cit.  supra,  note  11,  under  the  heading  "Maintenance  Obligations" 
at  pp.  247-52. 

24See  e.g.,  Myrdal  and  Klein,  Women's  Two  Roles  (1968),  chapter  1  passim, 
wherein  the  effect  of  the  industrial  revolution  in  eliminating  women  from 
economically  active  positions  is  described.  Of  particular  interest  is  the  author's 
observation  (at  p.  2)  that  "habits  of  thought  that  belong  to  past  phases  of 
these  complex  developments,  and  frequently  to  particular  social  groups,  become 
established  as  absolutes  in  situations  where  they  no  longer  apply". 
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Women's  Property  Acts  and  the  reforms  associated  therewith  have  helped 
to  ameliorate  and  in  many  areas,  eliminate  this  common  law  tradition  of 
overt  discrimination  and  paternalism  based  upon  assumed  qualities  associ- 
ated with  the  station  of  "husband"  or  "wife".  It  must  be  recognized,  how- 
ever, that  the  solutions  to  the  problems  of  the  nineteenth  century  become 
less  and  less  adequate  as  we  approach  the  twenty-first.  In  the  fine  phrase 
of  Professor  Leo  Kanowitz,  "When  men  and  women  are  prevented  from 
recognizing  one  another's  essential  humanity  by  sexual  prejudices,  nour- 
ished by  legal  as  well  as  social  institutions,  society  as  a  whole  remains  less 
than  it  could  otherwise  become".^^ 

In  this  report,  the  Commission  recommends  means  for  dealing  with 
these  more  generalized  problems  only  in  the  context  of  property  rights  in 
the  marriage  relationship.  The  legislative  recommendations  made  herein 
are  the  result  of  years  of  painstaking  analysis  and  thousands  of  hours  of 
careful  thought  and  discussion.  In  terms  of  what  can  be  done  today,  this 
report  goes  as  far  as  the  Commission  believes  that  it  is  realistically  possible 
to  go  in  the  accomplishment  of  its  present  task.  Many  of  the  phenomena 
that  limit  the  acceptability  of  theoretical  solutions  to  problems  inherent  in 
existing  family  property  relations  are  in  the  behavioural  and  not  the 
legal  realm.  In  addition,  many  aspects  of  the  economic  and  cultural  struc- 
ture that  is  required  in  order  to  accommodate  all  the  legitimate  aspirations 
that  are  necessary  concomitants  of  true  human  equality  and  individual 
dignity,  are  either  relatively  inelastic,  or  simply  non-existent  at  this  time. 
The  proposed  new  system  is  designed  to  function  in  the  reality  of  modern 
Ontario  society  and  not  in  some  abstract  socio-legal  vacuum. 

The  legislative  proposals  in  this  report  are  therefore  final  in  the  sense 
that  they  represent  desirable  and  possible  changes  in  the  context  of  our 
times,  and  in  the  particular  field  to  which  this  report  is  devoted.  Our 
guiding  principles  have  been  equality  and  individual  autonomy.  It  must, 
however,  be  recognized  that  in  some  areas  the  Commission  has  consciously 
chosen  to  make  proposals  that  are  practical  solutions  to  existing  problems 
rather  than  attempting  to  pursue  theoretically  symmetrical,  but  impractical, 
methods  for  creating  a  system  that  in  all  respects  is  capable  of  being 
logically  deduced  from  these  principles.  But  changes  in  law  alter  not  only 
conduct;  ultimately  they  also  alter  attitudes  and  institutions.  In  anticipation 
of  these  wider  changes  in  the  fabric  of  Ontario  society,  the  Commission 
wishes  to  add  to  its  characterization  of  its  proposals  as  being  "final"  for 
today,  its  further  feeling  of  certainty  that  they  are,  in  reality,  only  tentative 
hypotheses  in  the  continuing  and  necessary  effort  to  enable  men  and 
women  to  realize  their  full  potential  as  human  beings,  free  from  the 
irrational  dictates  of  historical  prejudice  and  free  from  the  shadow  of 
Shakespeare's  observation  that  "the  law  hath  not  been  dead — but  it  hath 
slept". 


25Kanowitz,  Sex-Based  Discrimination  in  American  Law,  Part  1,   11   St.  Louis 
Law  J.  293  at  p.  298  (1967). 


CHAPTER  2 

MODERN  TRENDS  AND  PROBLEMS 


Despite  the  fact  that  most  married  women  are  not  members  of  the 
labour  force,  the  seven-fold  increase  in  the  number  of  working  wives 
between  1941  and  today  has  created  a  situation  in  relation  to  marital 
property  rights  with  which  the  law  has  had  increasing  difficulties.  The 
Victorian  pattern  of  employed  husband  and  non-employed  wife  up  until 
the  time  of  World  War  II  was  the  norm  for  an  overwhelming  majority  of 
cases.  1  This  fact,  coupled  with  a  much  lower  incidence  of  divorce  than 
now  exists,  both  in  terms  of  percentage  and  in  terms  of  absolute  numbers, ^ 
did  not  create  any  significant  need  for  new  accommodations  in  the  law 
governing  property  rights  between  spouses.  However,  with  the  sharp  in- 
crease in  the  divorce  rate  following  1945,3  and  as  married  women  entered 
the  labour  force  in  increasing  numbers,  the  courts  began  to  be  faced  with 
the  vexatious  problem  of  coping  with  a  growing  incidence  of  proprietary 
claims'^  advanced  by  married  women,  who  had,  through  the  contribution  of 
their  earnings  to  the  management  of  the  household  and  to  the  acquisition 
of  property,  helped  to  create  de  facto  forms  of  economic  partnerships  with 
their  husbands. 

In  most  of  these  cases,  while  a  previously  unknown  degree  of  eco- 
nomic interdependence  was  apparent,  the  emerging  picture  of  marriage 
partnership  was  proving  to  be  an  economic  arrangement  with  almost  none 
of  the  formal  attributes  that  are  relied  upon  by  the  courts  to  assess  the 
legal  effect  of  financial  dealings  between  associates  in  other  mutual  ven- 
tures. In  the  law  upon  which  the  courts  had  to  rely,  unlike  the  analogous 
law  relating  to  business  partnership,  there  was  no  concept  of  "family  prop- 
erty", notwithstanding  the  frequency  with  which  married  persons  discard 
the  formalism  of  "yours"  and  "mine"  in  favour  of  "ours"  in  the  ordinary 
situation  of  joint  occupation  of  the  matrimonial  home  and  the  mutual  use 
of  household  effects. 

Books  are  not  kept  by  most  families,  and  earnings  of  both  spouses  are 
commonly  intermingled.  Assets  may  be  purchased  out  of  this  joint  fund 
which,  in  the  event  of  a  marriage  breakdown,  must  be  classified  as  belong- 
ing to  one  or  the  other  of  the  spouses,  or  to  both  jointly,  or  to  each  in 
shares  according  to  the  proportion  of  his  or  her  contribution.  In  addition, 

^E.g.,  the  1941  Canadian  census  showed  that  96%  of  all  married  women  were 
not  in  the  labour  force. 

2In  1941,  there  were  950  divorces  in  Ontario.  In  1968,  there  were  4,443. 
Expressed  as  a  rate  per  100,000  population,  the  divorce  rate  was  25.1  in  1941 
and  60.8  in  1968.  In  1969,  the  latest  year  for  which  official  figures  are  available, 
there  were  11,843  divorces  in  Ontario,  giving  a  rate  per  100,000  of  158.9. 
Province  of  Ontario  Vital  Statistics  for  1969,  published  by  the  Registrar  General 
for  Ontario,  at  p.  31,  states  "The  increase  in  the  number  of  divorce  statements 
filed  by  the  Registrar  General  reflects  the  change  in  divorce  legislation". 

3The  divorce  rate  more  than  tripled  between  1941  and  1947. 

4This  phenomenon  was  characterized  as  occurring  with  "depressing  frequency'* 
by  Edmund  Davies,  L.J.  in  Nixon  v.  Nixon,  [1969]  3  All  E.R.  1133  at  p.  1137 
(C.A.).  A  more  detailed  discussion  of  the  modern  pattern  established  by  the 
courts  in  dealing  with  such  claims  is  found  in  chapter  3,  section  4,  infra.  The 
most  radical  departures  have  occurred  in  matrimonial  home  litigation,  and  the 
general  themes  identified  in  the  balance  of  this  chapter  are  analyzed  in  more 
detail  in  section  4.1.  (ownership  of  the  matrimonial  home)  portion  of  chapter  3. 

[9] 
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the  law  often  allocates  property  rights  through  attempting  to  ascertain 
the  intentions  of  the  spouses  in  relation  to  specific  transactions,  although 
it  cannot  be  doubted  that  in  many  cases  the  husband  and  wife  neither 
consider  the  legal  implications  of  their  actions,  nor  do  they  have  any  par- 
ticular intentions  in  mind  at  the  time.  The  law  has  also  attempted  to  solve 
the  enigma  of  discovering  non-existent  intentions  by  the  device  of  dividing 
property  between  spouses  according  to  the  fiction  of  asking  what  the  parties 
would  have  stipulated  had  they  thought  about  it,  or  by  seeking  to  impose 
a  distribution  that  "is  reasonable  and  fair  in  the  circumstances  as  they 
have  developed,  seeing  that  they  are  circumstances  which  no  one  contem- 
plated before.  "5 

Colouring  all  the  law  regarding  title  to  matrimonial  property  are  the 
two  presumptions  that  apply  to  dealings  between  husband  and  wife.  In 
the  absence  of  other  evidence,  if  a  husband  puts  property  into  his  wife's 
name,  or  makes  an  investment  in  her  name,  it  is  rebuttably  presumed  that 
he  intends  a  gift  or  an  "advancement"  to  her.  If,  on  the  other  hand,  a  wife 
puts  property  into  her  husband's  name,  or  makes  an  investment  in  his  name, 
it  is  rebuttably  presumed  that  he  holds  it  as  a  trustee  for  her  on  a  "result- 
ing trust".  These  presumptions  are,  at  least  in  part,  based  upon  assumptions 
about  the  economic  condition  of  wives  and  husbands  and  their  behavioural 
patterns  that  are  no  longer  capable  of  being  deduced  with  any  great  degree 
of  certainty.  Although  the  presumptions  are  still  applied  by  the  courts, 
recent  decisions  have  cast  some  doubt  as  to  whether  they  will  continue 
for  much  longer  to  be  viewed  as  reliable  means  by  which  to  settle  questions 
of  property  rights  between  spouses.^ 

The  income  of  one  spouse,  if  applied  for  household  purposes,''  also 
creates  a  difficult  situation  because  it  may  allow  the  diversion  of  the 
income  of  the  other.  The  diverted  income  may  be  used  for  the  acquisition 
of  assets  that  can  be  classified  as  separate  property,  even  though  they  were 
jointly  enjoyed  during  the  marriage.  The  traditional  law  of  matrimonial 
property  makes  no  special  allowance  in  favour  of  the  spouse  whose  finan- 

5Appleton  v.  Appleton,  [1965]  1  All  E.R.  44  at  46  (C.A.).  This  way  of  pro- 
ceeding was  disapproved  of  by  the  House  of  Lords  in  Gissing  v.  Gissing,  [1970] 
3  W.L.R.  255  (H.L.),  but  has  been  adopted  in  Alberta:  Trueman  v.  Trueman 
(1971),  18  D.L.R.  (3d)  109  at  p.  115  (Alia.  C.A.). 

6See,  e.g.,  Pettitt  v.  Pettitt,  [1969]  2  All  E.R.  385  (H.L.).  There  the  House  of 
Lords  adverted  to  "the  difficulty  of  reaching  just  results  by  the  'application  of 
presumptions  which  were  developed  in  a  social  climate  which  has  little  in 
common  with  the  widely  accepted  view  that  marriage  is  really  a  partnership 
of  equals.'"  The  English  Royal  Commission  on  Marriage  and  Divorce,  Cmd. 
9678  (1956),  recommended  that  the  presumption  of  resulting  trust  operating 
in  favour  of  the  wife  be  abolished,  and  that  the  presumption  of  gift  should 
instead  operate  in  favour  of  the  husband  when  a  wife  puts  property  or  makes 
an  investment  in  his  name:  Report  of  the  Royal  Commission  on  Marriage  and 
Divorce,  at  p.  188.  See  further  the  reasons  for  judgment  of  Laskin,  J.  (dis- 
senting) in  Murdoch  v.  Murdoch  (S.C.C,  as  yet  unreported)  where  the 
doctrine  of  presumed  intention  is  abandoned  entirely  and  the  equitable  remedy 
of  constructive  trust  is  applied  to  prevent  unjust  enrichment  and  adjust  the 
property  rights  of  the  spouses. 

7"Household  purposes"  has  no  fixed  meaning  in  law.  It  is  used  here  to  indicate 
those  kinds  of  expenditures  that  are  common  to  most  families,  but  which  do 
not  result  in  the  permanent  acquisition  of  property:  food,  fuel,  lights,  water, 
household  operation,  services,  gifts  to  third  parties,  taxes,  entertainment  and, 
in  many  cases,  rent. 
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cial  contribution  to  the  household  resulted  in  the  ability  of  the  other  to 
gain  title  by  purchase  of  an  asset,  and  thereby  to  become  entitled  to  it  in 
specie  when  the  matrimonial  property  division  is  made.^ 

The  performance  of  domestic  duties  and  management  of  the  house- 
hold and  other  jointly-enjoyed  assets  is  a  common  role  for  the  non-earning 
spouse,  who  will  usually,  but  not  invariably,  be  the  wife.  Although,  when 
the  marriage  is  viewed  as  an  economic  unit,  it  is  clear  that  these  tasks 
both  allow  the  diversion  of  the  income  of  the  other  spouse  for  the 
acquisition  of  new  assets  and  are  valuable  in  terms  of  protecting  and 
fostering  the  increase  in  capital  value  of  existing  items  of  property,  yet  the 
overwhelming  weight  of  authority  behind  the  present  law  indicates  that 
there  will  be  no  interference  with  the  beneficial  interests  in  any  such  assets 
or  property  on  these  grounds  alone.^ 

In  reaching  these  results,  the  courts  have  at  times  supported  their  con- 
clusions by  saying,  in  effect,  that  the  activity  in  question  is  no  more  than 
what  a  reasonable  spouse  of  that  sex  would  do  in  any  event.  ^^  This  method 
of  reasoning  can  be  used  where  the  issue  is  whether  the  actions  of  a  spouse, 
other  than  the  provision  of  a  direct  financial  contribution,  are  evidence  of 
an  arrangement  between  the  spouses  under  which  some  domestic  or 
mutually  beneficial  services  were  to  be  recognized  by  an  allocation  of 
property  rights  in  favour  of  the  performnig  spouse. 

This  approach  touches  upon  a  central  diflSculty  that  arises  when 
property  rights  are  considered  in  the  context  of  marriage.  Were  strangers 
to  combine  their  efforts  towards  the  creation  of  a  joint  venture,  similar 
in  its  economic  aspects  to  a  marriage,  it  is  not  difficult  to  see  that  a  court 
would  find  that  each  had  an  entitlement  to  assets  gained  and  used  for  their 
joint  benefit  during  the  existence  of  the  relationship,  regardless  of  how  the 
associates  in  the  venture  arranged  the  internal  division  of  labour.  Where 
spouses  are  involved,  however,  there  also  exists  the  social  conception  of 
traditional  roles,  such  as  "breadwinner"  and  "housekeeper".  The  courts,  by 


^E.g.:  "|T]he  wife  who  wants  to  contribute  pays  all  the  household  bills,  thus 
enabling  the  husband  who  holds  the  title  to  the  house  to  pay  the  instalments. 
That  wife  will  have  no  claim  of  any  kind.":  Pettitt  v.  Pettitt,  supra  note  6 
at  p.  389  per  Lord  Reid.  However,  Lord  Reid,  in  Gissing  v.  Gissing,  [1970]  3 
W.L.R.  255  at  pp.  259-60  (H.L.),  stated  in  obiter  that  the  law  of  trusts  may 
operate  to  give  a  share  in  the  family  home  to  a  wife,  not  named  in  the  title, 
whose  income  went  to  pay  sums  which  the  husband  would  otherwise  have  to 
pay,  thereby  allowing  him  to  pay  mortgage  instalments. 

9"[T]he  wife  may  not  be  able  to  make  any  financial  contribution  but  by  good 
management  and  co-operation  she  may  make  it  possible  for  the  husband  to 
pay  the  instalments  [on  the  family  home]  regularly.  .  .  .  [S]he  will  have  no 
claim.":  Pettitt  v.  Pettitt,  supra  note  6  at  p.  389,  per  Lord  Reid.  Rooney  v. 
Rooney  (1969),  68  W.W.R.  641  (Sask.  Q.B.)  is  Canadian  authority  for  this 
proposition. 
^^Pettitt  V.  Pettitt,  supra  note  6  at  p.  399:  *'[T]he  work  done  by  the  husband 
(who  without  finding  money  to  pay  rent  for  a  house  was  able  to  live  in  a 
house  owned  by  his  wife)  did  not  go  beyond  what  a  reasonable  husband 
might  be  expected  to  do."  See  also  Button  v.  Button,  per  Lord  Denning,  M.R.: 
"Those  are  the  sort  of  things  which  a  wife  does  for  the  benefit  of  the  family 
without  altering  the  title  to,  or  interest  in,  the  property."  [1968]  1  All  E.R. 
1064  at  p.  1067  (C.A.).  For  an  exaggerated  view  of  what  a  spouse  might 
reasonably  be  expected  to  do,  see  the  majority  judgment  in  Murdoch  v. 
Murdoch  (S.C.C.,  as  yet  unreported). 
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taking  formal  cognizance  of  these  cultural  stereotypes^^  thereby  render  it 
extremely  difl&cult  to  develop  through  the  common  law  process,  for  the 
benefit  of  spouses,  new  concepts  which  would  allow  the  application  of 
those  doctrines  by  which  just  and  equitable  allocations  of  property  interests 
are  made  in  almost  every  form  of  economic  arrangement  other  than  a 
marriage. 

Another  feature  of  our  law  that  tends  to  work  against  the  realization 
of  equality  and  autonomy  of  spouses,  both  in  relation  to  the  acquisition  of 
property  within  the  marriage  relationship  and  to  the  realization  of  the 
potential  of  married  women  in  the  economy  is  found  in  The  Married 
Women's  Property  Act  itself.  This  is  the  provision  of  that  Act  that  saysi^^ 

Every  married  woman  is  capable  of  entering  into  and  rendering 
herself  liable  in  respect  of  the  extent  of  her  separate  property  on  any 
contract.  .  .  . 

At  common  law  a  married  woman  could  not  enter  into  any  contract 
with  a  third  person,  except  as  agent  for  her  husband. ^^  Notwithstanding 
the  above-quoted  provision,  which  removed  this  general  contractual  dis- 
ability, there  are  still  limitations  on  the  free  contractual  rights  of  married 
women  as  they  relate  to  those  who  wish  to  do  business  with  them,  and 
which  arise  out  of  the  Umitations  on  their  contractual  liabiHty.!"*  The 
married  woman's  opportunity  to  enter  into  a  simple  contract  is  thereby 
subjected  to  Umitations  upon  her  contractual  capacity  which  create  a 
greater  risk  for  the  person  with  whom  she  may  wish  to  deal  than  would 
exist  in  an  identical  transaction  between  that  person  and  her  husband,  or 
between  that  person  and  a  single  woman. ^^  Similarly,  the  same  inhibiting 
factor  exists  in  every  situation  where  a  married  woman  seeks  to  build  or 
add  to  her  separate  estate  by  independent  entrepreneurial  activity — a 
process  in  which  the  acquisition  and  manipulation  of  capital  and  goods  are 
necessarily  dependent  upon  contractual  relationships. ^^ 

No  data  exists  to  show  to  what  extent  this  factor,  either  taken  by 
itself,  or  together  with  the  whole  range  of  legal,  economic  and  cultural 

llThe  Report  of  the  Royal  Commission  on  the  Status  of  Women  in  Canada 
(1970),  described  the  stereotypes  in  these  words  [at  pp.  11-12].  "Regardless  of 
age  or  circumstances,  women  are  identified  automatically  with  tasks  such  as 
looking  after  their  homes,  rearing  their  children,  caring  for  others  and  other 
related  activities.  It  is  almost  as  if  we  were  to  say  that  it  is  man's  nature  to 
work  in  an  office  or  factory,  simply  because  most  of  the  men  we  know  in 
cities  happen  to  do  so." 

l2T/?e  Married  Women's  Property  Act,  R.S.O.  1970,  c.  262,  s.  3(1). 

^^ Study,  Vol.  1,  at  p.  26. 

I4ln  the  words  of  the  Research  Team,  after  the  enactment  of  s.  3(1),  "[T]he 
only  liability  incurred  by  a  married  woman  in  respect  of  any  contract  she 
entered  into  was  tied  to  property.  .  .  .  This  situation  still  exists  in  Ontario." 
Study,  Vol.  1,  at  p.  26. 

^^Study,  Vol.  1,  at  p.  44  points  out,  using  the  technical  terminology  of  the  law, 
that  "the  contractual  liability  of  a  married  woman  ...  is  in  Ontario,  in  rem 
and  not  in  personam.''"' 

I6ln  this  connection,  it  is  not  without  significance  to  note  that  the  entrepreneurial 
disadvantage  to  which  a  married  woman  is  put  by  The  Married  Women's  Prop- 
erty Act,  which  may  render  persons  unwilling  to  contract  with  her,  was 
ameliorated  in  1949  when  she  was  made  subject  to  the  Bankruptcy  Act  as  if 
she  were  a  feme  sole,  i.e.,  her  liability,  for  the  purposes  of  that  act,  is  per- 
sonal. See  Study,  Vol.  1,  at  p.  45. 
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norms  that  apply  to  married  women,  has  resulted  in  the  husband  and  not 
the  wife  being  the  spouse  who  contracts  for  the  purchase  of  an  asset 
intended  for  mutual  use,  thereby  gaining  the  legal  right  to  proprietary 
dominion  under  the  law  of  separate  property.  Likewise,  it  is  impossible  to 
prove  the  negative  assertion  that  the  contractual  feature  of  The  Married 
Women's  Property  Act  results  in  less  entrepreneurial  activity  by  married 
women  than  by  married  men.  It  is  possible,  however,  to  accept  the  validity 
of  the  proposition  that  "contractual  rights  move  with  and  measure  freedom 
and  opportunity"!'^  and  to  recognize  that  freedom  and  opportunity  are  no 
less  prized  by  married  women  than  by  married  men,  although  they  cannot 
realistically  be  said  to  be  enjoyed  equally  at  present. 

These  are  merely  a  few  examples  of  the  legal  problems  created  when 
law  based  upon  old  behavioural  patterns  and  assumptions  is  applied  to 
new  social  and  economic  realities.  As  has  been  stated  frankly  and  suc- 
cinctly by  one  of  the  leading  legal  scholars  in  this  field.  Professor  P.  M. 
Bromley,  "To  apply  the  strict  doctrine  of  separate  property  to  matrimonial 
property  in  such  circumstances  is  manifestly  absurd,"^^ 

The  courts  have  not,  in  most  cases,  merely  continued  to  apply  the 
old  rules,  but  rather  have  attempted  to  deal  with  some  of  the  more  manifest 
absurdities  referred  to  by  Bromley  on  a  case-by-case  basis.  In  property 
matters,  some  courts,  particularly  in  England,  have  tried  to  solve  what 
Bromley  characterizes  as  the  "most  acute"  problem  in  matrimonial  prop- 
erty law  by  attempting  to  create  a  new  legal  category  of  "family  property" 
or  "family  assets".  This  doctrine  introduces  the  concept  of  the  "family" 
into  a  body  of  law  that  has  been  developed  to  deal  only  with  the  legal 
personalities  of  husband  and  wife.^^  Lord  Denning,  M.R.  defined  the 
concept  as  follows  :^^ 

It  is  a  compendious  phrase  to  express  the  principle  that  when  hus- 
band and  wife,  by  their  joint  efforts,  acquire  property  which  is 
intended  to  be  a  continuing  provision  for  them  both  for  the  future, 
such  as  the  matrimonial  home  or  the  furniture  in  it,  the  proper  infer- 
ence is  that  it  belongs  to  them  both  jointly,  no  matter  that  it  stands 
in  the  name  of  one  only.  It  is  sometimes  a  question  what  is  the  extent 
of  their  respective  interests,  but  if  there  is  no  other  appropriate 
division,  the  proper  inference  is  that  they  hold  in  equal  shares. 
[Emphasis  added] 

i7Kyrk,  The  Family  in  the  American  Economy  (1953),  quoted  from  Goldstein 
and  Katz,  The  Family  and  the  Law  at  p.  461  (1965). 

i8Bromley,  Family  Law  (3d  ed.  1966)  at  p.  429  (emphasis  added). 

Injudicial  development  of  the  "family  assets"  concept  has  recently  been  dis- 
approved by  the  House  of  Lords  decision  in  Pettitt  v.  Pettitt,  [1969]  2  All  E.R. 
385  (HL.).  In  the  words  of  Lord  Hodson  [at  p.  403]:  "The  notion  of  family 
assets  itself  opens  a  new  field  involving  change  in  the  law  of  property  whereby 
community  of  ownership  between  husband  and  wife  would  be  assumed  unless 
otherwise  excluded.  This  is  a  matter  of  policy  for  Parliament  and  ...  is 
outside  the  field  of  judicial  interpretation  of  property  law."  Thompson  v. 
Thompson,  in  the  Supreme  Court  of  Canada,  [1961]  S.C.R.  3,  is  to  the  same 
effect.  See,  e.g.,  the  statement  of  Judson,  J.  at  p.  14:  "If  a  presumption  of 
joint  assets  is  to  be  built  up  in  these  matrimonial  cases  .  .  .  the  better  course 
would  be  to  attain  this  object  by  legislation  rather  than  by  the  exercise  of  an 
immeasurable  judicial  discretion  under  section  12  of  The  Married  Women's 
Property  Act" 

20Nixon  V.  Nixon,  [1969]  3  All  E.R.  1133  at  p.  1137  (C.A.). 
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In  some  cases,  pursuant  to  this  new  doctrine,  beneficial  interests  have  been 
awarded  to  one  spouse  in  property  which  would,  technically  speaking,  have 
been  owned  entirely  beneficially  by  the  other  spouse  had  the  formal  rules 
of  pre-World  War  II  property  law  been  observed  strictly.  New  approaches 
relating  to  the  matrimonial  home  also  have  been  tried  by  the  courts  over 
the  past  twenty  years  and  have  called  into  question  many  accepted  rules 
affecting  matters  of  title  and  right  to  occupation.^i 

In  these  efforts,  the  courts  have  not  been  uniformly  successful.^^ 
Through  such  judicial  innovation,  justice  between  husband  and  wife  has 
often  been  done  in  individual  cases,  but  no  court  has  ever  had  before  it  at 
one  time  the  range  of  issues  that  would  allow  it  to  deal  with  the  great  body 
of  law  that  collectively  defines  the  interrelated  principles  that  govern 
property  relations  between  spouses. 

Speaking  of  these  new  phenomena  in  the  Courts,  Bromley  says:^^ 

Doctrines  effecting  such  radical  changes  are  bound  to  bristle  with 
difficulties.  Whilst  clear  patterns  seem  to  emerge  from  time  to  time 
in  decided  cases,  they  are  liable  to  be  suddenly  obscured  by  a  new 
case  out  of  line  with  recent  trends.  The  real  trouble  is  that  such 
legislation  as  there  has  been  in  this  century  has  merely  sought  to 
tackle  isolated  problems,  and  marked  differences  of  opinion  amongst 
the  judges  have  been  reflected  in  confusing  and  sometimes  contra- 
dictory decisions.  It  is  clear  that  only  a  complete  statutory  overhaul 
of  the  whole  field  of  matrimonial  property  law  can  now  produce  a 
rational  system  and  the  time  is  now  ripe  for  such  legislation. 

It  must  be  concluded  that  the  judicial  attempts  at  updating  this  area  of  the 
law  are  much  more  valuable  as  definitive  evidence  of  social  need  than  as 
acceptable  remedial  steps  in  the  nature  of  legislation. 

The  advent  of  the  gainfully  employed,  contributing  wife  is  often 
identified  as  the  reason  for  the  new  departures  in  the  courts.  While  this 
may  indeed  be  the  occasion  for  the  overt  acknowledgment  of  the  problem, 
it  should  not  be  allowed  to  obscure  the  fact  of  the  fundamenatl  injustice  of 
the  system  of  matrimonial  property  in  today's  Ontario  society — an  injustice 


2lSee  generally  sections  4.k.  and  4.1.,  chapter  3,  infra.  In  Trueman  v.  Trueman 
(1971),  18  D.L.R.  (3d)  109,  the  Alberta  Court  of  Appeal  came  to  the 
opfKJsite  conclusion  as  was  reached  in  the  Saskatchewan  decision  of  Rooney  v. 
Rooney,  supra  note  9,  on  substantially  similar  facts.  In  Trueman,  the  Court  of 
Appeal  awarded  an  equal  share  in  a  family  farm  to  a  wife,  although  the  title 
was  in  the  husband's  name,  on  the  grounds  that  her  assumption  of  duties 
beyond  that  of  a  farm  wife  and  mother  imposed  a  trust  upon  the  property  in 
her  favour.  In  England  recently,  notwithstanding  the  position  taken  by  the 
House  of  Lords  in  the  Pettitt  and  Gissing  cases,  the  Court  of  Appeal  has  trans- 
ferted  proprietary  interests  in  land,  technically  owned  by  a  husband,  to  a  wife, 
by  means  of  a  consideration  of  all  her  contributions,  financial  and  otherwise, 
both  direct  and  indirect.  See  Nixon  v.  Nixon,  supra  note  20  and  Muetzel  v. 
Muetzel,  [1970]  1  All  E.R.  443  (C.A.).  For  an  exhaustive  and  perceptive 
analysis  of  these  cases,  see  the  reasons  for  judgment  of  Arnup,  J.A.  in  Mas- 
kewycz  v.  Maskewycz  (C.A.,  as  yet  unreported)  an  Ontario  case  involving 
an  alleged  deserted  husband. 

22Bromley,  op.  cit.  supra  note  18  at  p.  429. 

^Ibid.  (emphasis  added);  similarly  Arnup,  J.A.  in  Maskewycz  v.  Maskewycz, 
supra  note  21. 
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that  would  exist  whether  or  not  wives  were  employed.  If  it  were  possible 
to  reverse  the  social  and  economic  conventions  prescribing  matrimonial 
roles,  without  changing  the  economic  opportunities  for  the  spouse  assum- 
ing primary  responsibility  for  child  care  and  household  management  and 
without  changing  the  legal  rules  prescribing  entitlement  to  property,  this 
injustice  would  doubtless  be  promptly  recognized  by  many  who  now  as- 
sume the  fairness  of  present  legal  arrangements.  The  law  must  be  changed, 
not  only  because  its  application  has  been  made  difficult  or  uncertain  by 
judicial  innovations,  or  because  financial  contributions  from  wives  have 
created  a  plethora  of  unforeseen  problems,  but  primarily  because  the 
social  and  economic  assumptions  that  furnish  its  foundations  are  becoming 
increasingly  obsolescent  and  its  results  are  often  unjust.  The  need  is  not 
only  for  a  rational  system,  but  also  for  one  that  is  fundamentally  fair. 


CHAPTER  3 


A  RESTATEMENT  OF  THE  PRESENT 
LAW,  INCLUDING  THE  LAW  OF 
THE  MATRIMONIAL  HOME 


1.  INTRODUCTION 

A  brief  review  of  some  of  the  fundamental  concepts  and  salient 
features  of  the  law  of  separate  property  is  set  out  in  this  chapter  in  order 
to  assist  in  a  better  understanding  of  the  matters  dealt  with  in  this  report. 
It  is,  of  course,  impossible  to  convey  the  richness  and  intricacy  of  this 
body  of  law  in  anything  less  than  a  full  treatise  covering  many  times  the 
space  than  can  be  devoted  here  to  this  purpose.  It  is  possible,  however, 
to  set  down  in  a  concise  form  the  broad  outlines  of  the  present  law 
and  its  background,  subject  to  the  observation  that  there  are  many  ex- 
ceptions and  scholarly  disputes  that  cannot  be  covered  in  detail. 

2.  THE  HISTORICAL  BACKGROUND  OF  THE  PRESENT  LAW 

a.  Unity  of  Legal  Personality  at  Common  Law 

As  stated  in  chapter  one,  husband  and  wife  were  considered  to  be 
one  person  at  common  law.  During  the  feudal  period  in  England,  economic, 
political  and  military  power  was  identified  with  land,  which  was  held 
through  an  hierarchical  system  of  tenure.  The  law  did  no  more  than 
recognize  the  realities  of  the  contemporary  social  order  during  the  feudal 
period  when  it  gave  a  husband  substantial  control  over  his  wife's  lands. 
As  Bromley  puts  it,  "It  was  not  unnatural  that  the  medieval  law  should 
look  to  the  husband  rather  than  to  the  wife  for  the  performance  of  the 
feudal  dues  which  arose  from  freehold  tenure. "^  It  was  also  consistent 
with  the  requirements  of  English  society  in  that  day  that  a  wife's  goods 
and  chattels  became  her  husband's  property  upon  marriage.^  Property 
being  a  fundamental  commodity,  these  became  fundamental  concepts  in 
the  evolution  of  the  common  law. 

In  a  parallel  development,  the  common  law  held  a  husband  liable 
for  his  wife's  ante-nuptial  debts  and  for  his  wife's  torts,  whether  com- 
mitted before  or  after  marriage.^  When  contract  began  to  be  recognized  as 
a  separate  legal  doctrine  in  England,  the  common  law  duly  provided  that 
a  husband  could  be  sued  on  his  wife's  ante-nuptial  contracts,  and  that 
she  had  no  power  to  enter  into  a  contract  in  her  own  right  after  mar- 
riage.4  The  wife's  legal  position  is  well  described  by  these  words  of  Brett, 
L.J.  spoken  in  1881 1^ 

At  common  law,  for  reasons  of  high  social  pohcy,  a  married 
woman  is  not  allowed  to  make  any  contract  binding  upon  herself 
or  upon  any  property  of  hers;  in  fact,  the  common  law  did  not 
recognize  that  she  had  any  property  or  could  do  any  act  binding 
herself. 


iBromley,  Family  Law  (3d  ed.  1966)  at  p.  420. 

2This  rule  existed  as  early  as  the  time  of  Edward  I  (1272-1307):  Kiralfy  (ed.) 

Potter's  Historical  Introduction  to  English  Law  (4th  ed.  1958)  at  p.  638. 
^Id.  at  p.  639. 

^Bromley,  op.  cit.  supra  note  1  at  pp.  271-72. 
^Pike  V.  Fitzgibbon  (1881),  17  Ch.  Div.  454  at  p.  461.  Just  what  "high  social 

policy"  was  involved  was  not  explained  by  the  Lord  Justice. 

[17] 
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Thus  shorn  of  the  legal  capacity  to  hold  and  manage  property,  the 
legal  personality  of  the  married  woman  in  England  was  indeed  sub- 
merged in  that  of  her  husband.  In  exchange  for  what  was  taken  from 
her  by  the  common  law,  a  married  woman  received,  subject  to  certain 
behavioural  requirements,  the  legal  right  to  be  maintained  by  her 
husband,  and  to  pledge  his  credit  for  necessaries  for  herself  if  the  husband 
failed  to  provide  for  her.  In  the  words  of  Bromley,  *'[T]he  inevitable 
consequence  of  the  doctrine  of  unity  of  legal  personaUty"  was  that  "the 
husband  should  be  under  a  duty  to  maintain  his  wife".^  In  addition,  a 
married  woman  received  a  right  of  dower  which  entitled  her  to  certain 
interests,  explained  in  more  detail  later  in  this  chapter,  in  a  portion  of  her 
husband's  real  property  after  his  death. 

b.  Testamentary  Capacity  of  Married  Women  at  Common  Law 

A  married  woman  had  very  limited  testamentary  capacity  at  com- 
mon law.  She  could  not  devise  her  freehold  property,  and  such  testa- 
mentary capacity  as  she  did  possess,  which  related  to  her  personal 
property,  could  only  be  exercised  with  the  consent  of  her  husband.  This 
consent  could  be  revoked  up  to  the  time  the  will  was  admitted  to  probate. 
A  married  woman  had,  however,  general  testamentary  capacity  in  relation 
to  her  interests  in  the  property  comprised  in  her  equitable  separate  estate^ 
discussed  below. 

c.  Equity 

The  Court  of  Chancery  developed  equitable  doctrines  allowing  a 
married  woman  to  exercise  certain  property  rights  in  a  way  that  was 
similar  to  those  capable  of  being  exercised  by  a  man  or  an  unmarried 
woman.  The  court  was  concerned  with  ensuring  that  a  married  woman, 
to  whom  real  or  personal  property  was  devised  or  upon  whom  it  was 
settled,  could  dea^  with  it  without  the  administrative  intervention  of  her 
husband.  It  was  also  concerned  with  the  wishes  of  the  settlor  or  testator 
in  seeing  that  the  property  remained  for  the  benefit  of  the  married  woman 
and  was  not  dissipated  by  the  husband. 

( 1 )   The  Wife's  Separate  Estate 

At  common  law,  when  property  was  conveyed  to  a  married  woman, 
the  legal  estate  vested  in  her  husband.  By  the  end  of  the  sixteenth  cen- 
tury, however,  the  Court  of  Chancery  had  developed  the  doctrine  of  "the 
wife's  separate  estate".  Under  this  doctrine,  a  conveyance  of  real  or 
personal  property  to  a  trustee  by  the  formula  "to  the  wife's  separate  use" 
would  vest  the  equitable  estate,  or  beneficial  interest  in  the  property,  in 
the  wife.  This  gave  the  married  woman  the  same  rights  in  equity  in 

^Bromley,  op.  cit.  supra  note  1  at  p.  205.  Some  insight  into  the  nature  of  the 
dependency  of  the  married  woman  can  be  gained  by  an  examination  of  the 
doctrine  of  the  "wife's  paraphernalia".  During  the  eighteenth  century,  the  very 
clothing  bought  by  the  husband  for  his  wife,  or  purchased  by  her  with  his 
money,  remained  his  proi>erty  unless  he  predeceased  her.  Snell's  Principles  of 
Equity  (26th  ed.  1966,  Megarry  and  Baker  eds.)  at  p.  570  describe  this  as  a 
"barbarous  and  obsolete"  notion  reflecting  the  idea  that  a  wife  "was  merely  a 
chattel  of  her  husband,  to  be  decked  by  him  for  his  delectation.  .  .  ." 
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relation  to  her  separate  property  as  a  single  woman  had  in  relation  to 
all  her  property.  Eventually  the  intervention  of  the  trustee  was  recognized 
as  unnecessary,  and  when  property  was  settled  on  a  married  woman  to 
her  separate  use,  her  husband  took  the  legal  estate  as  a  trustee  for  his 
wife.  A  married  woman  could  dispose  of  her  separate  estate  during  her 
lifetime  or  by  will.  The  separate  estate  doctrine  gave  the  married  woman 
the  only  contractual  capacity  she  was  to  have  until  the  reform  of  the 
latter  part  of  the  nineteenth  century.  She  could  not,  however,  incur  a 
personal  liability,  and  a  judgment  against  her  in  a  contract  dispute  would 
do  no  more  than  form  a  charge  upon  her  separate  estate. "^ 

(2)   The  Restraint  on  Anticipation 

Since  a  wife's  separate  estate  was  alienable,  nothing  prevented  a 
married  woman  from  assigning  her  equitable  estate  in  property  to  her 
husband.  If  he  held  both  the  equitable  and  legal  estates  he  had  unlimited 
control,  and  could  then  dispose  of  the  property,  squander  it,  or  otherwise 
defeat  the  intentions  of  the  person  who  had  settled  the  property  on  the 
married  woman  to  her  separate  use.  The  Court  of  Chancery  therefore 
developed  the  doctrine  of  "restraint  on  anticipation"  around  the  beginning 
of  the  nineteenth  century.  A  restraint  on  anticipation  in  the  instrument 
conveying  the  property  to  the  separate  use  of  a  married  woman  prevented 
her  from  charging  the  property  with  her  debts,  assigning  or  disposing  of 
the  income  before  it  fell  due  or  from  conveying  her  equitable  estate  in 
the  property  to  her  husband  or  to  anyone  else.  The  restraint  could  be 
applied  to  the  property  itself,  to  the  income  from  the  property,  or  to  both. 

d.  Importance  of  the  English  Historical  Background 

All  the  modem  Ontario  law  in  relation  to  matrimonial  property  and 
the  closely  associated  areas  of  dependency  and  maintenance  must  be 
viewed  against  this  background  in  order  to  be  understood  properly.  The 
first  act  of  the  Legislature  of  Upper  Canada  provided  that  in  matters 
relating  to  property  and  civil  rights — a  category  which  includes  the  laws 
relating  to  property  and  interspousal  obligations  in  marriage — the  law  of 
England  as  it  stood  on  October  15,  1792,  should  govern.^  Since  1792 
much  of  the  English  legislation  in  this  area  has  been  duplicated  in 
Ontario  and  the  courts  in  both  jurisdictions  have  maintained  a  close 
doctrinal  unity.  Summarizing  the  position  briefly,  it  would  be  fair  to  say 
that  the  English  law  of  property  was  of  general  appUcation  to  all  men 
and  to  unmarried  women.  The  law  of  property  as  it  applied  between 
spouses  was  concerned  primarily  with  the  disabilities  in  relation  to  prop- 
erty that  fell  upon  married  women  as  a  result  of  the  doctrine  of  unity  of 
legal  personality.^  The  history  of  this  branch  of  the  law  of  property  is 
therefore,  in  essence,  the  history  of  the  legal  incapacities  of  married 
women  and  the  progress  that  the  law  has  made  to  date  in  creating 
exemptions  from  those  incapacities. 


'I Durrani  v.  Ricketts  and  Wife  (1881),  8  Q.B.D.  177. 

8Now  The  Property  and  Civil  Rights  Act,  R.S.O.  1970,  c.  367. 

9The  doctrine  of  unity  of  legal  personality  was  itself,  of  course,  no  more  than 

a  result  of  medieval  religious  beliefs  and  the  social  conventions  and  expectations 

of  that  time. 
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3.      LEGISLATIVE  FOUNDATIONS  OF  THE  PRESENT  LAW 

The  doctrines  of  equity  were  an  indication  not  only  of  the  need  to 
rationalize  and  reform  this  area  of  the  law  but  also  of  the  way  in  which 
changes  could  be  structured  that  was  compatible  with  the  common  law. 
In  1859,  many  of  the  equitable  rules  were  restated  and  extended  in 
a  statute  entitled  An  Act  to  Secure  Married  Women  Certain  Separate 
Rights  of  Property A^  This  statute  gave  a  married  woman  the  right  to 
hold,  have  and  enjoy  her  real  and  personal  ante-nuptial  property,  and 
property  acquired  after  marriage  from  third  parties,  as  if  she  were  a 
single  woman.  Her  property  was  declared  to  be  free  from  the  debts  and 
obligations  of  her  husband  and  free  from  his  powers  of  control  or  dis- 
position without  her  consent. 

Not  all  the  incidents  of  a  married  woman's  separate  estate  in  equity 
were  carried  forward  into  this  legislation.  While  it  increased  her  powers 
of  testamentary  disposition,  it  did  not  give  her  any  right  of  disposition  of 
her  property  during  her  lifetime.  It  also  retained  the  old  rule  making  a 
wife's  earnings  the  property  of  her  husband.  This,  however,  was  sub- 
ject to  a  provision  in  the  statute  allowing  her  to  apply  for  a  court  order 
giving  her  the  right  to  her  earnings,  available  in  certain  limited  cases. 

In  1872,  the  Legislature  of  Ontario  gave  a  married  woman  the 
right  to  her  wages  and  earnings  free  from  the  debts  and  dispositions  of 
her  husband  and  capable  of  being  spent  without  his  consent,  in  the  same 
way  as  if  she  were  unmarried. ^^ 

The  Ontario  Married  Women's  Property  Act,  1884^'^  extended  further 
the  rights  of  married  women.  This  act  was  the  truly  fundamental  reform 
in  this  area  in  the  nineteenth  century.  Indeed,  it  is  the  only  fundamental 
legislative  reform  in  the  property  rights  of  married  women  that  has 
occurred  in  the  long  history  of  Ontario  law.  The  device  employed  was 
again  an  equitable  concept — the  doctrine  of  the  wife's  separate  estate. 
Under  this  statute,  all  real  and  personal  property  owned  by  a  woman  at 
the  time  of  marriage,  and  all  such  property  thereafter  acquired  by  her 
could  be  held,  enjoyed  and  disposed  of  by  her  as  if  she  were  a  single 
woman.  This  was  a  full  statutory  settlement  on  marriage,  making  the  wife's 
property  subject  to  almost  all  the  equitable  incidents  of  separate  property 
and  giving  her  the  legal  interest  as  well.  Her  capacity  to  enter  into  a 
contract  was,  however,  limited  to  being  able  to  bind  herself  to  the  extent 
of,  and  with  respect  to  her  statutory  separate  property.  If  she  had  no 
such  property,  she  had  no  capacity  to  make  a  contract.  This  anomaly  was 
corrected  in  Ontario  in  1897,^3  estabUshing  the  modern  position,  already 
adverted  to  in  chapter  2,  whereby  a  married  woman  now  has  the  capacity 
to  contract  whether  or  not  she  owns  property,  but  does  not  have  the 
capacity  to  make  herself  personally  liable. 


lOStatutes  of  the  Province  of  Canada  1859,  22  Vict.,  c.  34. 

llJ/ie  Married  Women's  Property  Act,  1872,  Stat.  Ont.  1871-72,  c.  16. 

i2Stat.  Ont.  1884,  c.  19. 

i3Stat.  Ont.  1897,  c.  22. 
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The  1884  legislation  expressly  preserved  the  doctrine  of  restraint 
on  anticipation,  described  above.  Although  now  abolished  in  England,!"^ 
it  is  still  possible  in  Ontario  to  settle  property  upon  a  married  v^oman  in 
such  a  way  as  to  prevent  her  from  dealing  with  it  in  the  same  way  as  a 
married  man  may  deal  with  his  property. ^^ 

Subsequent  statutory  reforms  have  cleared  up  various  difificulties  and 
uncertainties,  but  they  have  not  changed  the  basic  philosophy  of  The 
Married  Women's  Property  Act,  1884,  as  a  result  of  which  a  married 
woman  does  not  have  "property"  in  the  sense  that  a  married  man  or 
single  woman  does,  but  rather,  she  has  "separate  property".  In  England, 
the  concept  of  separate  property  was  done  away  with  by  statute  in  1935.i^ 
In  Ontario,  on  the  other  hand,  the  doctrinal  position  is  essentially  the  same 
as  it  was  in  1884.  In  addition,  the  statutory  enactments  have  left  important 
segments  of  the  common  law  and  equitable  rules  unchanged,  and  they  still 
apply  and  are  as  much  a  part  of  the  law  today  as  The  Married  Women's 
Property  Act  itself. 

4.      THE  PRESENT  LAW 

On  marriage,  each  spouse  continues  to  own  separately  the  property 
that  belonged  to  him  or  her  before  the  marriage.  Property  acquired  by 
one  or  the  other  during  marriage  remains  the  property  of  the  acquiring 
spouse.  In  other  words,  it  is  a  system  of  separation  of  property.  Under 
Ontario's  matrimonial  property  law,  marriage  creates  no  new  property 
rights,  apart  from  giving  rise  to  an  inchoate  right  to  dower. ^"^  Marriage 
does  not  operate  as  a  conveyance  of  any  property,  but  it  does  give  rise  to 
contingent  rights  by  way  of  succession.  To  state  the  position  briefly,  in 
matters  of  property,  Ontario's  legal  doctrine  views  husband  and  wife  as 
strangers. 

a.  Methods  for  Developing  the  ISIew  Doctrine 

The  Married  Women's  Property  Act  opened  up  many  new  areas  for 
legal  dispute  between  husbands  and  wives.  The  extent  and  limitations  of 
the  rights  conferred  upon  married  women  had  to  be  charted  by  the  courts 
since  very  little  specific  jurisprudence  on  the  new  problems  existed.  The 
Married  Women's  Property  Act,  1884  employed  two  important  devices 


^^Law  Reform  (Married  Women  and  Tortfeasors)  Act,  1935,  25  and  26  Geo.  V, 
c.  30. 

15 A  married  man  has  never  been  subject  to  a  restraint  on  anticipation,  which, 
with  respect  to  him,  "would  be  void  as  repugnant  to  the  nature  of  the  prop- 
erty. .  .  ."  Megarry  and  Baker,  op.  cit.  supra  note  6  at  p.  566.  Anglo-Canadian 
law  has  not  recognized  the  spendthrift  trust  which  is  common  in  the  Ameri- 
can system,  although  something  akin  to  the  result  of  a  spendthrift  trust  can 
be  achieved  by  resorting  to  the  device  of  the  protective  trust. 

l6By  the  Law  Reform  (Married  Women  and  Tortfeasors)  Act,  1935,  supra  note  14. 

i7Briefly,  dower  is  a  widow's  right  to  a  life  estate  in  a  third  of  the  lands 
owned  by  her  deceased  husband  during  the  marriage.  This  doctrine  is  dis- 
cussed in  more  detail  below. 
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through  which  the  scope  of  the  reforms  could  be  determined.  First,  under 
this  legislation  a  married  woman  was  given  the  right  to  sue  in  her  own 
name  to  protect  her  separate  property.  This  gave  her  the  ability  to  sue  her 
husband  for  this  purpose  in  tort,  severing  the  fictional  unity  that  had 
prevented  such  suits  at  common  law.^^ 

The  second  device  was  a  section  that  gave  the  right  to  either  a 
husband  or  a  wife  to  apply  in  a  summary  way  to  a  judge  for  the  resolution 
of  any  question  between  the  spouses  as  to  the  title  or  possession  of  prop- 
erty. This  is  now  section  12  of  The  Married  Women's  Property  Act^^  and 
it  has  been  used  frequently  as  a  method  for  determining  and  developing 
the  extent  of  the  marital  property  rights  created  or  modified  by  the  legisla- 
tive reforms,  particularly  the  rights  of  married  women.  The  section  em- 
powers the  judge  to  "make  such  order  with  respect  to  the  property  in 
dispute  ...  as  he  thinks  fit.  .  .  ."  Although  this  does  not  confer  upon  the 
judge  the  power  to  disregard  the  formal  rules  of  property  or  to  exercise 
his  discretion  in  other  than  a  judicial  fashion,  it  is  a  fact  that  section  12 
has  often  been  used  by  judges  as  a  quasi-legislative  tool  in  their  efforts  to 
move  the  law  forward  from  where  it  stood  in  1884  in  accordance  with  the 
advance  of  community  attitudes  towards  the  marital  relationship. 

Section  12  has  a  peculiar  aspect  that  should  be  mentioned  here:^^ 

[TJhere  must  be  in  existence  specific  property  or  a  specific  fund  with 
respect  to  which  the  order  might  be  made  and  ...  if  the  property  or 
fund  [has]  ceased  to  exist,  there  [is]  no  power  to  make  what  would  be 
in  effect  an  order  for  damages  for  trespass,  conversion  or  debt.  This 
clearly  [works]  injustice  if  the  defendant  had  already  disposed  of  the 
property  or  fund  in  question.  .  . . 

This  situation  was  corrected  in  England  in  1958,^1  but  still  exists  in  Ontario 
today. 

b.  The  Contractual  Rights  of  Married  Women 

A  married  woman  in  Ontario  is  liable  to  the  extent  of  her  separate 
property,  except  insofar  as  that  property  is  subject  to  a  restraint  on  antici- 
pation, on  all  contracts  entered  into  before  marriage,  with  the  exception  of 
ante-nuptial  contracts  between  her  and  her  husband.^^  She  can  now  enter 


^^The  Married  Women's  Property  Act,  1884  did  not  however  give  a  husband 
the  right  to  sue  his  wife  in  tort.  In  England,  a  married  man  obtained  this 
right  in  1962  under  the  Law  Reform  {Husband  and  Wife)  Act,  1962.  See 
generally,  Ontario  Law  Reform  Commission,  Report  on  Family  Law,  Part 
I,  Torts,  1969  esp.  chapter  2  "The  Present  Law".  The  tort  action  by  the 
wife  against  the  husband  described  in  the  text  was  and  is  still  limited  to  the 
protection  of  the  wife's  separate  property. 

19R.S.O.  1970,  c.  262. 

20Bromley,  op.  cit.  supra  note  1  at  p.  43 1 . 

2lBy  the  Matrimonial  Causes  (Property  and  Maintenance)  Act,  1958. 

22A  husband,  however,  is  liable  to  his  wife  on  ante-nuptial  contracts. 
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into  a  contract  in  her  own  name  after  marriage  with  her  husband,^^  or 
with  any  other  person. 

A  husband  is  no  longer  Hable,  as  he  was  at  common  law,  on  contracts 
entered  into  by  his  wife  before  marriage. 

c.    The  Husband's  Duty  of  Maintenance 

The  present  law  of  Ontario  provides  that  a  married  man  is  under  a 
legal  duty  to  maintain  his  wife  by  furnishing  her  with  the  goods  and  serv- 
ices suitable  to  their  station  in  life.^"^  Such  goods  and  services  are  referred 
to  as  "necessaries"  and  include  not  only  necessary  food  and  clothing  but 
also  such  items  as  the  provision  of  a  home  or  the  payment  for  medical  or 
dental  care. 

Subject  to  the  observations  made  below  respecting  divorce,  a  married 
woman  in  Ontario  is  under  no  legal  obUgation  to  maintain  herself,  or  to 
contribute  towards  her  own  support  or  the  support  of  her  husband. 

As  is  apparent  from  the  historical  material  at  the  beginning  of  this 
chapter,  this  doctrine  has  been  carried  forward  from  the  time  when  a 
married  woman  was  without  capacity  at  common  law  to  hold  property  or 
transact  with  others,  being  entirely  dependent  upon  her  husband. 

In  1968,  the  Parliament  of  Canada  modified  this  unilateral  duty  to 
the  extent  that  it  is  now  potentially  reciprocal,  but  only  in  the  case  of  a 
divorce.  Under  the  Divorce  Acf-^  it  is  now  possible  for  a  court,  upon  the 
presentation  of  a  petition  for  divorce,  to  order  that  alimony  be  paid  by  a 
wife  for  the  maintenance  of  a  husband  as  well  as  by  a  husband  for  the 
maintenance  of  a  wife  pending  the  hearing  and  determination  of  the 
petition.  Similarly,  each  spouse  is  liable  to  be  ordered  by  the  court  to  pro- 
vide maintenance  to  the  other  pursuant  to  a  decree  nisi  or  a  decree  absolute 
of  divorce.  The  rules  of  law  respecting  support  prior  to  a  divorce  are 
within  the  jurisdiction  of  the  Legislature  of  Ontario,  and  have  not  been 
affected  by  the  Divorce  Act. 


23It  is  difficult  to  distinguish  between  domestic  arrangements  between  spouses 
entered  into  for  mutual  convenience  and  interspousal  arrangements  made 
with  the  intention  of  creating  a  contractual  relationship.  It  is  harder  to  prove 
that  a  transaction  between  spouses  is  a  contract  than  it  would  be  if  the  same 
transaction  were  entered  into  by  strangers.  This  doctrine  was  established  by 
Balfour  v.  Balfour,  [1919]  2  K.B.  571.  One  result  of  the  Balfour  doctrine  is 
that  the  courts,  particularly  in  England,  are  giving  legal  effect  to  interspousal 
agreements  and  arrangements  embodying  a  common  intention  through  the 
device  of  the  "implied"  or  "constructive"  trust.  This  is  discussed  in  section 
4.1.  of  this  chapter,  infra,  in  relation  to  problems  associated  with  the  ownership 
of  the  matrimonial  home.  In  particular,  see  text  accompanying  notes  148-52, 
infra. 

24A  wife  who  is  not  maintained  by  reason  of  her  husband's  desertion  can 
enforce  her  right  to  support  under  The  Deserted  Wives'  and  Children's  Main- 
tenance Act,  R.S.O.  1970,  c.  128.  In  some  cases,  she  may  also  be  able  to  sue 
her  husband  for  interim  and  permanent  alimony:  H.  v.  H.,  [1944]  O.R.  438 
(C.A.).  If  she  is  not  maintained,  but  is  still  residing  with  her  husband,  she 
has  only  her  agency  power,  described  in  the  next  following  section  of  the  text, 
through  which  to  gain  maintenance  from  her  husband. 

25R.S.C.  1970,  c.  D-8,  ss.  10,  11  and  12. 
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In  England,  rules  respecting  a  reciprocal  support  obligation  similar  to 
those  created  by  the  Divorce  Act  now  exist  in  the  case  of  divorce,  judicial 
separation  and  nullity  proceedings.^^  In  addition,  the  Parliament  of  that 
country  has  gone  further  by  providing  that  a  husband  whose  earning 
capacity  has  been  diminished  by  reason  of  age,  illness  or  disability  may 
apply  to  a  magistrate's  court  for  an  order  requiring  his  wife  to  contribute 
to  his  maintenance.^'^  The  same  legislation  also  allows  the  court,  where  a 
wife  has  applied  for  a  separation  order  on  the  grounds  that  her  husband  is 
a  habitual  drunkard  or  drug  addict,  to  order  that  she  pay  maintenance  to 
him. 

A  married  man's  duty  to  maintain  his  wife  exists  only  so  long  as  she 
has  a  right  to  his  consortium — a  right  which  a  wife  loses  if  she  deserts  her 
husband  or  commits  adultery. 

In  an  associated  area,  the  common  law  provided  that  a  father,  but 
not  a  mother,  had  a  duty  to  maintain  his  legitimate  children.  This  duty  is 
now  placed  by  legislation  upon  both  parents. ^^ 

d.  Agency  Relations  Between  Husband  and  Wife 

The  doctrine  of  the  wife's  agency  for  necessaries  is  a  feature  of  the 
present  law  of  Ontario  that,  like  the  husband's  duty  of  maintenance,  is 
based  upon  the  common  law  incapacities  of  a  married  woman  as  they 
existed  before  the  legislative  reforms  of  the  nineteenth  century.  If  a  hus- 
band failed  to  maintain  his  wife  she  was,  at  common  law,  without  any 
legal  remedy.  The  obligation  was  on  the  husband  to  provide  maintenance, 
but  his  wife  could  not  sue  him  to  enforce  it.  The  wife's  agency  was  her 
only  recourse. 

Briefly,  the  doctrine  is  that  where  husband  and  wife  are  living  together 
there  is  a  presumption  that  the  wife  is  authorized  to  pledge  her  husband's 
credit  for  necessaries.  In  other  words,  whenever  a  wife  buys  necessaries 
she  does  so  as  her  husband's  agent,  and  he,  rather  than  his  wife,  is  liable 
on  the  contract  unless  he  can  show  that  he  had  forbidden  her  to  pledge 
his  credit,  or  that  she  was  already  well  supplied  with  the  articles  in  ques- 
tion, or  that  he  had  given  her  a  sufficient  allowance  with  which  to  make 
such  purchases,  or  that  the  seller  has  received  an  express  warning  not  to 


^^The  Matrimonial  Proceedings  and  Property  Act  1970.  See  generally  Bromley, 
Family  Law  (4th  ed.  1971),  at  pp.  426-57.  Under  the  powers  contained  in 
sections  1-5  of  the  Matrimonial  Proceedings  and  Property  Act,  1970,  the  English 
courts  have  jurisdiction  to  redistribute  the  family  assets  on  divorce  and  to 
bring  about  a  sharing  of  assets  in  cases  where  this  seems  just.  No  such  power 
of  division  of  assets  exists  either  under  the  Divorce  Act  (Can.)  or  under 
Ontario  legislation. 

^^Matrimonial  Proceedings  (Magistrates  Courts)  Act,  I960. 

28See  The  Child  Welfare  Act,  R.S.O.  1970,  c.  64,  s.  40;  The  Children's  Main- 
tenance Act,  R.S.O.  1970,  c.  67;  the  Criminal  Code  of  Canada,  R.S.C.  1970, 
c.  C-34,  s.  197.  The  Deserted  Wives'  and  Children's  Maintenance  Act,  R.S.O. 
1970,  c.  128,  s.  3,  also  contains  a  provision  appUcable  to  fathers  only  under 
which  they  may  be  ordered  to  maintain  deserted  children.  No  common  law 
duty  was  placed  upon  anyone  to  maintain  a  child  bom  out  of  wedlock,  but 
legislation  has  covered  this  situation  for  many  centuries. 
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supply  goods  or  services  to  his  wife  on  his  credit.  If  a  husband  has  paid 
for  necessaries  obtained  by  his  wife  in  prior  dealings  with  a  tradesman,  he 
will  not  be  able  to  repudiate  her  apparent  authority  to  purchase  on  his 
credit  with  respect  to  a  particlular  transaction,  unless  he  had  notified  the 
tradesman  in  advance  that  her  authority  had  been  revoked. 

A  deserted  wife,  without  adequate  means,  has  an  irrevocable  authority 
to  pledge  her  husband's  credit  for  necessaries.  This  authority  exists  only  if 
there  is  no  separation  agreement  between  the  spouses  under  which  an 
adequate  sum  is  provided  by  the  husband  for  the  wife's  maintenance  and 
only  so  long  as  the  wife  has  a  right  to  be  maintained  by  the  husband.  The 
authority  would  therefore  be  lost  if,  for  example,  the  wife  committed 
adultery. 

If  a  deserted  wife  has  custody  of  the  children  of  the  marriage,  neces- 
saries for  the  children  are  included  in  her  authority. 

In  England,  the  availability  of  welfare,  legal  aid  and  medical  care 
programmes,  and  maintenance  orders  made  in  a  magistrate's  court  caused 
the  doctrine  of  the  wife's  agency  to  become  an  anachronism  and,  pursuant 
to  the  recommendations  of  the  Law  Commission,  it  was  abolished  by 
statute  in  1970.29 

e.    Other  Incidents  of  the  Powders  and  Capacity  of  a  Married 
Woman 

At  common  law,  a  husband  could  not  make  an  effective  loan  to  his 
wife  because  anything  lent  to  the  wife  automatically  reverted  to  the  hus- 
band by  his  marital  rights.  A  wife  could  not  make  a  loan  to  her  husband, 
since  her  money  vested  in  him  on  marriage.  The  position  as  it  eventually 
developed  in  equity  was  more  realistic,  and  since  the  statutory  adoption  of 
the  equitable  concept  of  the  wife's  separate  estate,  it  has  been  clear  that 
husbands  and  wives  can  lend  money  to  each  other  and,  where  necessary, 
sue  for  its  recovery.  The  Married  Women's  Property  Act,  1884  also  remov- 
ed common  law  obstructions  with  respect  to  gifts  between  spouses  of  real 
and  personal  property,  and  such  may  now  be  made  without  the  intervention 
of  a  trustee. 3^ 

A  married  woman  now  has  the  capacity  to  carry  on  her  own  business 
and  retain  the  earnings  and  profits  therefrom,  and  to  enter  into  a  partner- 
ship with  any  person,  including  her  husband.  She  also  has  full  capacity  to 
purchase  shares  and  act  as  a  trustee,  executrix  or  administratrix,  and  is 
solely  liable  for  breach  of  trust  or  mismanagement  of  an  estate,  but  as  is 
the  case  with  contracts,  her  liability  is  Umited  to  the  extent  of  her  separate 


29j/7^  Matrimonial  Proceedings  and  Property  Act  1970,  following  Law  Com. 
No.  25,  paras.  108-9,  and  Appendix  II,  paras.  41-52  and  108;  Bromley,  op.  cit. 
supra  note  26  at  pp.  401-2. 

30The  main  legal  problems  in  relation  to  gifts  between  spouses  now  arise  out 
of  the  presumptions  of  advancement  and  resulting  trust,  described  in  chapter 
2  supra  (text  accompanying  note  6)  and  the  difficulties  in  establishing  the 
requisite  formalities  of  intention  and  delivery  in  the  typical  family  situation, 
where  informality  and  mutual  use  of  items  of  property  is  usually  the  rule. 
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property. 31  She  may  not,  generally  speaking,  prosecute  or  defend  or  appear 
for  an  infant  who  is  a  party  to  legal  proceedings — or,  in  the  terminology  of 
the  law,  act  as  "next  friend"  and  "guardian  ad  Utem'\^^ 

The  reasons  given  in  the  leading  case  on  this  issue,  decided  in  1887, 
are  as  follows  i^^ 

[TJhere  are  many  reasons  why  it  may  not  be  for  the  advantage  of  in- 
fants to  be  represented  by  a  married  woman  in  legal  proceedings.  I 
need  not  discuss  them  as  I  base  my  judgment  on  the  fact  that  her  per- 
sonal capacity  in  this  respect  has  not  been  removed.  To  grant  the  ap- 
plication would  be  a  dangerous  innovation,  as  a  married  woman,  so 
far  as  I  can  see,  would  not  be  responsible  for  the  costs  of  an  improper 
action,  or  liable  to  pay  those  of  an  improper  defence,  or,  at  most, 
would  only  be  responsible  for  such  costs  to  the  extent  of  her  separate 
estate,  which  would  necessitate  an  inquiry  as  to  her  separate  estate 
with  all  its  attendant  inconveniences. 

f.  Dower 

Dower  is  an  example  of  an  ancient  solution  to  the  problem  of  provid- 
ing relief  for  widows.  It  is  an  estate  for  life  to  which  a  wife  is  entitled,  after 
her  husband's  death,  in  one-third  of  her  husband's  lands.  Dower  existed  in 
England  before  the  Norman  Conquest,  and  was  the  subject  matter  of  one 
of  the  articles  of  Magna  Carta  in  the  year  1215.  Without  dower  or  some 
similar  device,  due  to  the  inadequacy  of  the  common  law,  widows  would 
have  been  destitute  unless  they  received  something  on  marriage.  Wealth 
was  not  found  in  personal  property,  and  a  husband  could  not  convey  real 
property  to  his  wife  until  trusts  came  into  general  use,  nor  leave  it  to  her 
by  will  until  the  reign  of  Henry  VIII.  By  the  time  these  steps  were  possible, 
dower  had  become  well  entrenched,  and  became  another  complexity  in  the 
intricate  English  law  of  property  that  was  adopted  in  Ontario  in  1792. 

Dower  has  been  preserved  and  in  some  respects  extended  by  the 
statute  law  of  Ontario. ^"^  Today  a  widow  is  entitled  to  a  life  estate  in  an 
undivided  one-third  of  the  legal  freeholds  of  inheritance^^  of  which  her 


3lBefore  the  Married  Women's  Property  Acts  a  married  woman  could  be  a 
trustee,  but  her  position  was  ambiguous.  She  lacked  independent  legal  capacity 
to  carry  out  many  of  the  legal  transactions  necessary  to  administer  a  trust;  her 
husband  automatically  acquired  the  legal  interest  that  came  to  her  in  her 
capacity  as  trustee  and  himself  became  a  constructive  trustee;  her  husband  had 
to  join  with  her  in  a  conveyance  of  trust  property;  her  liability  for  breach  of 
trust,  as  distinct  from  her  husband's,  was  difficult  to  establish,  and  so  on. 

32ln  at  least  one  case  legislation  has  removed  this  common  law  disability.  A 
married  woman  may  act  as  guardian  ad  litem  for  a  mother  or  a  putative  father 
of  an  illegitimate  child  in  affiliation  proceedings  under  The  Child  Welfare  Act, 
R.S.O.  1970,  c.  64. 

33/?e  Duke  of  Somerset,  Thynne  v.  St.  Maur  (1887),  34  Ch.  D.  465  at  p.  466. 
The  case  has  been  followed  in  Ontario:  Wainburgh  v.  Toronto  Board  of 
Education  (1914),  7  O.W.N.  396;  Peterson  v.  Peterson,  [1952]  3  D.L.R.  239 
(Ont.  H.C.).  The  rule  has  been  changed  in  England  where  a  married  woman 
can  now  act  as  next  friend  or  guardian  ad  litem:  Jacob,  The  Supreme  Court 
Practice,  1967,  Vol    1  at  p.  1081. 

347/2e  Dower  Act,  R.S.O.  1970,  c.  135.  Some  of  the  quaint  phraseology  of 
portions  of  this  act  is  over  750  years  old,  being  taken  from  Magna  Carta. 

35For  practical  purposes,  lands  held  by  the  husband  in  fee  simple. 
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husband  was  seised^^  at  any  time  during  the  marriage.  In  some  cases  she 
may  take  her  dower  interest  in  the  form  of  possession  of  one-third  of  the 
land  for  Hfe,  and  in  other  cases  by  an  annuity  representing  one-third  of 
the  yearly  rents  and  profits  of  the  premises,  or  by  a  periodic  payment 
representing  interest  on  one-third  of  the  value  of  the  land. 

Under  The  Dower  Act  a.  widow  is  also  entitled  to  dower  when  her 
husband  dies  beneficially  entided  to  an  equitable  interest  in  land,  although 
she  was  not  so  entitled  under  the  common  law  rules.  Where  a  husband 
gives  a  mortgage  in  which  his  wife  joins  to  bar  her  dower,  section  9(1) 
of  The  Dower  Act  provides  that  the  bar  of  her  dower  operates  only  to  the 
extent  necessary  to  give  effect  to  the  rights  of  the  mortgagee. 

A  married  woman  can  bar  her  dower  when  her  husband  sells  land  by 
joining  in  the  conveyance  of  the  estate.  Few  purchasers  would  be  wilUng 
to  buy  it  otherwise. 

A  general  release  of  dower  is  a  common  clause  in  a  separation  agree- 
ment and  it  is  usual  for  the  order  in  an  alimony  action  to  include  a  pro- 
vision that  in  consideration  of  the  alimony  payments  in  her  favour,  the 
wife  is  deemed  to  have  released  her  dower  right. 

It  is  no  fraud  on  a  wife  for  a  husband  to  become  entitled  to  land  so 
as  to  preclude  any  dower  interest  from  attaching  to  it.  A  husband  may,  for 
example,  form  a  company  through  which  to  purchase  land,  and  there  can 
be  no  dower.  He  can  also  avoid  dower  inchoate  by  taking  title  to  land 
under  a  deed  to  uses.^^  As  soon  as  he  exercises  the  power  of  appointment 
under  the  deed,  thereby  disposing  of  the  land,  his  wife's  dower  is  lost. 

A  married  woman  cannot  be  compelled  to  join  in  a  conveyance  when 
her  husband  sells  land  in  which  she  has  dower  inchoate.  If  she  refuses  to 
do  so,  a  purchaser  may  either  accept  the  land  subject  to  the  possibility  that 
the  wife  will  have  a  dower  right  in  it  if  she  survives  her  husband,  or 
rescind  the  contract.  If  the  purchaser  rescinds,  the  husband- vendor  cannot 
obtain  an  order  for  specific  performance,  even  if  he  offers  to  sell  subject  to 
an  abatement  in  the  purchase  price.  The  purchaser,  however,  may  ask  the 
court  to  require  the  husband  to  accept  a  portion  of  the  purchase  price,  less 
an  amount  not  exceeding  one-third  thereof  which  is  paid  into  court  to 
satisfy  the  wife's  dower  interest.  The  husband  is  entitled  to  the  interest  on 
the  money  in  court  during  the  joint  lifetime  of  himself  and  his  wife.  If  he 
dies  before  his  wife,  she  may  accept  interest  on  the  money  in  court  in 


36The  approximate  equivalent  of  actual  possession  of  freehold  land  under  a 
legal  title.  In  Gordon  v.  Gordon  (1861),  10  Gr.  466,  it  was  held  that  a 
husband  who  contracted  to  sell  land  before  marriage,  but  did  not  convey  the 
land  until  after  marriage,  lacked  the  requisite  "seisin"  and  hence  no  dower 
attached  to  the  land.  In  relation  to  dower,  the  concept  of  seisin  is  of  importance 
primarily  in  cases  where  a  husband  takes  a  conveyance  of  land,  thus  becoming 
momentarily  seised,  and  then  gives  a  mortgage  back  to  the  vendor,  and  in 
cases  where  the  husband  holds  land  under  a  deed  to  uses.  In  the  first  case, 
the  wife  gains  a  dower  right  and  in  the  second  case,  she  does  not. 

37/.^.,  a  deed  granting  land  "to  the  grantee  to  such  uses  as  he  may  by  deed,  will, 
mortgage,  or  other  instrument  in  writing  appoint,  and  until  and  in  default  of 
appointment,  to  the  use  of  the  grantee  in  fee  simple".  If  the  husband  dies 
without  having  exercised  the  power  of  appointment,  he  is  in  law  beneficially 
entitled  to  the  property  held  under  a  deed  to  uses,  and  the  wife's  right  to 
dower  consummate  arises  in  the  land,  pursuant  to  section  3  of  The  Dower  Act. 
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lieu  of  dower.  The  arrangement  is  not  binding  upon  her,  however,  and 
after  her  husband's  death,  she  may  reject  interest  on  the  money  in  court 
and  require  that  the  purchaser  provide  in  the  usual  manner  for  her  dower.^^ 

In  general,  it  is  true  to  say  that  if  a  wife  is  entitled  to  dower  inchoate, 
her  husband  cannot  make  good  title  to  the  property  without  her  signature 
to  bar  her  dower  interest.  Insofar  as  a  purchaser  is  unwilling  to  take  title 
subject  to  dower,  or  to  accept  the  potential  difi&culties  inherent  in  the 
above-described  payment  into  court  procedure,  the  land  cannot  be  sold. 
This  is  of  particular  importance  where  the  property  is  the  matrimonial 
home — a  subject  to  which  the  Commission  will  return  later  in  this  report.^^ 

g.  Curtesy 

The  extensive  rights  in  a  wife's  real  property  that  accrued  to  a 
married  man  at  common  law"^^  came  to  be  referred  to  as  a  legal  estate  in 
the  wife's  lands — the  estate  jure  uxoris  (by  the  right  of  the  wife).  This 
amounted  to  almost  the  same  thing  as  a  life  estate  in  the  wife's  lands,  except 
that  it  was  terminable  upon  her  death.  The  medieval  common  law  went 
further  in  providing  for  the  husband's  interest  by  granting  to  him  a  right 
to  a  true  life  estate  after  his  wife's  death  in  his  wife's  freeholds  of  which  he 
was  seised  jure  uxoris  during  the  marriage.  This  right,  known  as  an  "estate 
by  the  curtesy",  arose  as  soon  as  a  child  was  born  to  the  marriage  who 
was  capable  of  inheriting  the  lands  in  question  from  its  mother. 

At  common  law,  the  interest  of  the  husband  that  arose  when  a  child 
was  born  was  called  "curtesy  initiate",  a  concept  similar  to  dower  inchoate. 
Equity  refused  to  recognize  curtesy  initiate  and  the  Court  of  Chancery  did 
not  afford  any  rights  to  the  husband  in  his  wife's  separate  property  during 
her  lifetime.  The  Married  Women's  Property  Acts,  through  the  extension 
of  the  doctrine  of  separate  property,  had  the  effect  of  abolishing  curtesy 
initiate  altogether.  Upon  the  death  of  the  wife,  the  husband's  life  interest 
was  known  as  "curtesy  consummate".  Curtesy  consummate  was  available 
to  a  husband  in  his  wife's  equitable  estates  as  well  as  in  her  legal  estates. 

The  origins  of  and  reasons  for  the  doctrine  of  curtesy  are  obscure. 
Some  scholars  say  that  it  arose  as  a  means  for  preventing  a  feudal  lord 
from  exercising  his  right  of  wardship  over  the  infant  heir,  which  would 
allow  him  to  take  the  rents  and  profits  of  the  land  in  question  until  the 
child's  majority,  to  the  exclusion  of  both  the  child  and  the  father.  Others 
say  that  curtesy  was  simply  a  common  sense  rule  devised  to  prevent  a  child 


38The  arrangement  described  in  the  text  is  known  as  a  ""Re  Woods  and  Arthur 
Order"",  using  the  form  of  court  order  set  out  in  the  judgment  in  Re  Woods  and 
Arthur  (1921),  49  O.L.R.  279.  This  practice  was  approved  by  the  Supreme 
Court  of  Canada  in  the  Ontario  case  of  Mason  v.  Freedman,  [1958]  S.C.R.  483. 
Other  features  of  such  an  order  are  that  if  the  wife  dies  before  the  husband, 
the  money  in  court  is  paid  out  to  him;  if  he  dies  first  and  the  wife  accepts  the 
order  in  lieu  of  dower,  the  principal  sum  will  devolve  according  to  his  will, 
or  according  to  the  rules  of  intestate  succession,  as  the  case  may  be,  upon 
her  death.  If  the  wife  refuses  to  accept  the  order  after  her  husband's  death, 
the  purchaser  becomes  entitled  to  the  interest  during  her  lifetime  and  after 
her  death,  the  principal  sum  will  go  to  her  husband's  heirs  or  legatees. 

39See  s.  4.1.  infra. 

40See  the  historical  background  material  at  the  outset  of  this  chapter. 
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from  growing  up  "knowing  that  on  its  mother's  death  it  can  turn  its  father 
out".4i 

Curtesy  has  been  preserved  in  Ontario  by  statute,  in  The  Conveyanc- 
ing and  Law  of  Property  Act:^'^ 

Where  a  husband  has  issue  born  alive  and  capable  of  inheriting  land 
to  which  his  wife  is  entitled  in  fee  simple  and  the  husband  survives 
his  wife,  whether  such  issue  live  or  not,  the  husband  is,  subject  to 
The  Married  Women's  Property  Act,  entitled  to  an  estate  for  his 
natural  life  in  such  land  as  has  not  been  disposed  of  by  her  deed  or 
will,  but,  if  he  has  no  such  issue  by  his  wife,  he  is  not  entitled  to  any 
further  or  other  estate  or  interest  in  such  land  in  the  event  of  surviving 
his  wife,  except  such  as  is  devised  to  him  by  her  will,  or  such  as  he 
becomes  entitled  to  under  The  Devolution  of  Estates  Act. 

Since  the  abolition  of  curtesy  initiate  in  1872,  the  doctrine  of  curtesy 
has  provided  no  protection  to  a  husband  against  alienation  of  a  family 
home  owned  by  his  wife.  She  may  sell  or  give  away  her  real  property 
during  her  lifetime  without  her  husband's  consent  or  dispose  of  it  by  will 
as  she  sees  fit,  thereby  depriving  him  of  his  estate  by  the  curtesy.'^^ 

Today  this  estate  can  only  come  into  being  where  the  wife  dies  with- 
out having  disposed  of  her  real  property  that  is  capable  of  supporting  the 
curtesy  interest.  Further,  this  estate  no  longer  comes  into  existence  auto- 
matically upon  the  wife's  death.  Under  The  Devolution  of  Estates  Act,^  a 
widower  is  entitled  to  an  estate  by  the  curtesy  only  if,  within  six  months 
after  his  wife's  death,  he  elects  to  take  it  in  lieu  of  those  portions  of  his 
wife's  property  assigned  to  him  by  the  act.  In  the  absence  of  a  positive 
election  for  curtesy,  he  shares  in  his  wife's  estate  according  to  the  scheme 
of  distribution  therein  established. 

h.    Entitlement  to  Property  on  Death  of  a  Spouse: 
Intestate  and  Testate  Succession 

If  a  married  person  dies  and  leaves  no  will,  or  has  a  left  a  will  in  which 
some  of  his  or  her  property  is  undisposed-of,  the  undisposed-of  property 
will  be  distributed  according  to  The  Devolution  of  Estates  Act^^  The  gen- 
eral scheme  of  this  act  is  to  provide  a  "preferential  share",  recently  raised 
to  the  first  $50,000  worth  of  property  left  by  the  deceased,  to  the  surviving 
spouse  absolutely  and  exclusively.  If  the  value  of  the  deceased's  property 
exceeds  that  sum,  the  surviving  spouse  is  entitled  to  an  additional  "dis- 
tributive share"  that  may  vary  from  one-third  to  two-thirds  of  the  re- 
mainder, depending  upon  whether  or  not  the  deceased  also  left  issue. 

Where  the  estate  left  by  the  deceased  spouse  consists  in  whole  or  in 
part  of  real  property,  problems  related  to  dower  and  curtesy  arise.  If  the 
survivor  is  the  husband,  the  legislation  provides  that  where  he  has  a  right 
to  an  estate  by  the  curtesy  he  will  nevertheless  receive  his  preferential  share 

4iFarrar,  Tenant  by  the  Curtesy  of  England  (1927),  43  L.Q.R.  87  at  p.  90. 

42R.S.O.  1970,  c.  85,  s.  29. 

43Curtesy,  in  this  respect,  is  unlike  dower,  which,  as  noted  above,  does  protect 

a  wife  against  alienation  of  a  family  home  owned  by  her  husband. 
44R.S.O.  1970,  c.  129,  s.  30(2). 
45R.S.O.  1970,  c.  129.  This  act  is  essentially  based  upon  the  English  Statute  of 

Distributions,  1677. 
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of  the  first  $50,000  of  his  deceased  wife's  estate,  and  where  the  estate  ex- 
ceeds that  sum,  to  take  a  further  distributive  share  in  her  undisposed-of 
real  and  personal  property,  unless  he  elects  for  curtesy.  His  primary  right 
is  therefore  the  right  to  take  his  preferential  and  distributive  shares  under 
The  Devolution  of  Estates  Act. 

If  he  elects  for  curtesy,  he  takes  not  only  the  life  estate  in  his  wife's 
realty,  but  also,  due  to  the  particular  wording  of  the  statute,  a  surprising 
common  law  windfall.  Section  30(2)  states  that  if  a  widower  elects  curtesy, 
his  interest  in  his  deceased  wife's  real  and  personal  property  is  to  be  "ascer- 
tained in  all  respects  as  if  this  act  has  not  been  passed  ..."  Not  only  does 
this  formula  give  him  his  common  law  right  to  an  estate  by  the  curtesy,  but 
it  also  gives  him  his  common  law  interest  in  his  deceased  wife's  personalty 
—  the  old  rules  are  revived  and  he  becomes  entitled  to  all  her  personal  prop- 
erty outright. 

Where  the  survivor  is  the  wife,  again  using  the  example  of  an  estate 
consisting  partly  or  entirely  of  real  property,  the  wife's  primary  right  is  to 
her  dower  interest.  In  these  circumstances,  she  may  not  take  her  preferential 
share  of  the  first  $50,000,^6  or  a  distributive  share  in  her  husband's  undis- 
posed-of real  property"^"^  unless  she  elects  to  renounce  her  dower  interest.  If 
there  is  undisposed-of  real  property  in  the  estate  in  which  she  has  no  dower 
right,  she  cannot  make  the  election  that  is  a  condition  precedent  to  entitle- 
ment under  the  act  to  these  shares,  and  she  therefore  takes  neither  a  prefer- 
ential share  in  all  property  nor  a  further  distributive  share  in  the  undis- 
posed-of real  property. 

A  woman  who,  prior  to  her  husband's  death,  lives  apart  from  him  in  an 
adulterous  relationship  with  another  man  loses  her  right  to  dower."^^  It  has 
been  held  that  following  the  death  intestate  of  the  husband  in  these  circum- 
stances, the  wife  also  loses  her  preferential  share  in  his  estate  and  her  distri- 
butive share  in  his  undisposed-of  real  property.^^  The  Devolution  of  Estates 
Act  therefore  can  be  said  to  deal  not  only  with  intestate  succession  but  also 
with  certain  matters  of  marital  misconduct  in  relation  to  the  behaviour  of 
married  women. 

A  widow  will  also  be  unable  to  take  a  preferential  share  or  a  distributive 
share  in  undisposed-of  real  property  if  she  fails  to  make  her  election  between 
dower  and  her  benefits  under  The  Devolution  of  Estates  Act,^^ — something 
that  she  may  be  required  to  do  within  six  months  following  her  husband's 
death.^i  Presumably  the  same  thing  would  happen  if  a  married  woman  had 
barred  her  dower  under  a  separation  agreement,  or  had  entered  into  a 
marriage  contract  in  which  she  surrendered  her  future  dower  rights  in  con- 
sideration of  a  marriage  settlement  or  some  other  benefit. 

46The  act  was  amended  in  1973  by  Bill  82  (not  proclaimed  in  force  at  this 
writing)  to  raise  the  preferential  share  from  $20,000  to  $50,000. 

47R.S.O.  1970,  c.  129,  s.  8(1). 

48r/ze  Dower  Act,  R.S.O.  1970,  c.  135,  s.  8. 

49MacWimams  v.  MacWilliams  (1962),  32  D.L.R.  (2d)  481  (Ont.  C.A.).  In 
such  circumstances,  however,  the  widow  retains  the  right  to  a  distributive 
share  in  her  deceased  husband's  undisposed-of  personal  property — as  noted  in 
the  text,  an  amount  which  varies  from  one-third  to  two-thirds  of  the  property, 
depending  upon  whether  or  not  the  intestate  left  children. 

50/?e  Oliphant  (1921),  51  O.L.R.  284  (Ont.  C.A.). 

51R.S.0.  1970,  c.  129,  s.  8(2).  If  the  personal  representative  of  her  husband 
fails  to  require  her  to  elect,  she  may  do  so  at  any  time  during  her  lifetime. 
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Where  a  married  person  dies  and  has  left  a  will,  the  distribution  of  the 
estate  will  be  in  accordance  with  the  scheme  prescribed  by  the  testator.  The 
law  does  not  require  a  married  person  to  make  any  provision  for  his  or  her 
spouse  in  a  will.  Ontario  has,  however,  enacted  The  Dependants'  Relief  Act^'^ 
which,  while  it  does  not  create  a  right  in  a  married  person  to  take  a  share 
under  the  will  of  a  deceased  spouse,  does  allow  the  wife,  husband  or  child^^ 
of  a  testator  to  apply  to  a  judge  of  the  Surrogate  Court  to  show  that  the 
testator  has  not  made  adequate  provision  for  his  or  her  future  maintenance 
in  the  will.  The  judge  is  directed  by  the  legislation  to  consider  the  claims  of 
all  dependants,  provisions  made  for  the  applicant  by  the  testator  while 
living,  services  or  money  furnished  by  the  applicant  to  the  testator  before 
death,  and  all  other  relevant  circumstances  that  should  fairly  be  taken  into 
account  in  deciding  on  the  application.  If  he  finds  that  the  testator  has  not 
made  an  adequate  provision  for  the  future  maintenance  of  any  of  the  persons 
mentioned  above,  he  "may  make  an  order  charging  the  whole  or  any  portion 
of  the  estate  .  .  .  with  payment  of  an  allowance  to  provide  such  mainten- 
ance".54 

A  married  woman  can  lose  her  right  to  an  order  in  her  favour  under 
this  statute  in  much  the  same  way  as  she  loses  her  dower  right  —  by  living 
apart  from  her  husband  at  the  time  of  his  death  under  circumstances  that 
would  disentitle  her  to  alimony. ^^ 

Taken  together,  The  Dower  Act,  The  Devolution  of  Estates  Act  and 
The  Dependants'  Relief  Act  form  a  code  under  which  a  statutory  penalty  for 
adultery  or  desertion  by  married  women  in  Ontario  may  be  imposed  by 
means  of  a  partial  or  total  disentitlement  to  share  in  the  estates  of  their 
deceased  husbands,  whether  testate  or  intestate.  Although  the  Divorce  Act 
now  makes  it  possible  for  an  order  for  alimony  or  maintenance  to  be  made 
in  favour  of  a  husband,^^  The  Dependants'  Relief  Act  contains  no  provision 
preventing  a  married  man  from  receiving  any  benefits  under  the  act  even 
though  he  was  living  apart  from  his  wife  at  the  time  of  her  death  under 
circumstances  that  are  analogous  to  those  that  would  disentitle  a  married 
woman  to  alimony.  Similarly,  because  curtesy  is  not  lost  through  adulterous 
conduct  by  a  husband,  adultery  by  a  married  man  cannot  affect  any  rights  he 
may  have  to  a  preferential  and  a  distributive  share  in  the  estate  of  his  de- 
ceased wife  under  The  Devolution  of  Estates  Act. 

i.  Allowances  Made  by  a  Husband  to  a  Wife 

It  is  a  common  arrangement  for  a  husband  to  furnish  sums  of  money 
to  his  wife  as  a  housekeeping  and  living  allowance.  Such  payments  are  the 
usual  means  through  which  a  married  man  provides  maintenance  for  his 
wife,  although  it  is  probable  that  most  spouses  living  in  harmony  never 
consider  the  fact  that  an  allowance  discharges  a  legal  obligation. 

52R.S.O.  1970,  c.  126. 

53Wives,  husbands  and  children  are  the  only  persons  included  in  the  definition 
of  "dependant"  in  section  1(b)  of  The  Dependants'  Relief  Act.  "Child"  is 
defined  as  a  child  of  the  testator  under  sixteen  years  of  age,  or  a  child  of  the 
testator  over  that  age  who  through  illness  or  infirmity  is  unable  to  earn  a 
livelihood. 

54R.S.O.  1970,  c.  126,8.2(1). 

55Id.,  s.  9. 

^^Cohen  v.  Cohen,  [1971]  1  O.R.  619  (Ont.  C.A.). 
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If  a  wife  saves  money  out  of  a  housekeeping  allowance,  the  savings 
belong  in  law  to  her  husband.^''  If  she  purchases  property  with  money 
saved  out  of  such  an  allowance,  the  beneficial  ownership  of  the  property, 
at  common  law,  will  be  in  the  husband.^s 

In  England,  Parliament  provided  in  1964  that  savings  from  any 
allowance  provided  by  a  husband  to  a  wife,  and  property  purchased  with 
any  monies  from  such  an  allowance,  in  the  absence  of  any  agreement  to 
the  contrary,  would  be  treated  as  belonging  to  the  husband  and  wife  in 
equal  shares. ^^ 

j.  Joint  Bank  Accounts 

One  of  the  fundamental  features  of  joint  ownership  is  that,  upon  the 
death  of  one  joint  tenant,  all  the  property  in  question  is  vested  in  the  other 
joint  tenant.  A  bank  account  in  which  both  spouses  have  a  beneficial 
interest  as  joint  tenants  will  in  this  way  pass  to  the  survivor  when  one  dies, 
through  this  principle  of  survivorship. 

As  stated  earlier  in  this  chapter,  the  fact  of  marriage  does  not  affect 
the  title  to  property.  Money  belongs  to  the  person  who  earns  it,  whether 
married  or  single.  The  depositing  of  money  owned  by  one  spouse  in  a 
joint  bank  account  that  bears  the  names  of  both  spouses  does  not  of  itself 
create  a  joint  beneficial  interest  in  the  account.  A  joint  tenancy  in  such  an 
account  can  be  created  only  by  the  intention  of  the  parties  to  the  account.^^ 
This  intention  is  capable  of  proof  where  it  consciously  existed,  and  may 
also  be  established  as  a  matter  of  necessary  inference  from  the  actions  of 
the  parties.  Because  the  intention  of  one  or  both  spouses  is  always  a  ques- 
tion of  fact,  it  is  quite  often  difficult  to  say  in  matters  of  joint  bank  accounts 
that  certain  legal  transactions,  such  as  the  opening  of  an  account  in  both 
names,  or  the  drawing  of  cheques  by  both  spouses  will  lead  to  certain  pre- 
dictable or  inevitable  legal  consequences.  Unlike  many  other  areas  of  the 
law  where  a  legally-significant  transaction  such  as  the  delivery  of  a  deed 
creates  immediate  vested  rights,  analogous  transactions  with  respect  to  a 
joint  bank  account  are  of  significance  primarily  for  the  light  they  shed  on 
the  intentions  with  which  they  were  carried  out. 

Although  married  persons  with  a  joint  bank  account  are  able  to  obtain 
a  judicial  determination  of  their  respective  rights  in  the  fund  during  a 
continuing  marriage,^^  the  fact  is  that  this  almost  never  occurs.  The  rele- 


5Wlackwell  v.  Blackwell,  [1943]  2  All  E.R.  579  (C.A.). 

5Wlackwell  v.  Blackwell,  [1943]  2  All  E.R.  579  (C.A.).  Perhaps  the  most 
striking  example  of  this  common  law  principle  is  found  m  the  decision  of  the 
English  Court  of  Appeal  in  Hoddinott  v.  Hoddinott,  [1949]  2  K.B.  406.  A 
married  woman  entered  a  football  pool  using  money  saved  from  a  house- 
keeping allowance  provided  by  her  husband.  She  won  money  and  used  it  to 
purchase  furniture.  Title  to  the  savings  and  to  the  winnings  was  held  to  have 
remained  in  the  husband  and  the  furniture  purchased  with  the  winnings  was 
therefore  his. 

^^The  Married  Women's  Property  Act,  1964,  s.  1. 

60Subject  to  the  possibility  that  the  English  "common  fund"  doctrine  (explained 
below)  under  which  a  joint  beneficial  interest  may  be  created  by  operation  of 
law,  is  part  of  the  common  law  of  Ontario. 

6iE.^.,  either  spouse  could  apply  to  a  judge  under  section  12  of  The  Married 
Women's  Property  Act,  R.S.O.  1970,  c.  262,  for  a  determination  of  the  nature 
and  extent  of  the  interest  of  each  spouse  in  a  joint  bank  account. 


33 

vant  law  finds  its  primary  application  in  cases  where  a  third  party  seeks  to 
obtain  the  money  in  a  joint  account  by  means  of  a  claim  against  or  through 
one  of  the  spouses,  or  where  a  dispute  between  the  spouses  over  entitle- 
ment to  such  funds  arises  after  the  marriage  has  broken  down  or  on  death. 

A  typical  third-party  question  would  be  where  one  spouse  dies  and 
the  issue  arises  as  to  whether  the  funds  in  a  joint  bank  account  go  to  the 
other  spouse  beneficially  through  the  principle  of  survivorship  or  whether 
the  funds  pass  to  a  third  party  under  the  will  of  the  deceased  or  under  the 
rules  of  intestate  succession.  Another  example  would  be  where  the  creditors 
of  one  spouse  seek  to  attach  funds  in  a  joint  bank  account  and  the  other 
spouse  claims  a  partial  or  full  beneficial  interest  in  the  monies  on  deposit 
at  the  bank. 

Divorces  and  separations  are  the  other  principal  occasions  for  disputes 
that  require  the  formal  determination  of  legal  rights  in  joint  bank  accounts. 

The  same  types  of  claims  that  are  made  by  spouses  and  third  parties 
to  money  in  a  joint  bank  account  may  be  asserted  against  property  that 
has  been  purchased  with  cheques  drawn  against  such  accounts.  The  issue 
in  such  a  property  claim  is  the  same  as  in  a  claim  to  the  funds  themselves 
—  whether  at  some  point  between  the  time  that  one  spouse  had  absolute 
ownership  of  money  that  is  to  be  deposited  in  a  joint  account  and  the  time 
when  a  claim  is  asserted  to  property  purchased  with  that  money,  a  joint 
beneficial  interest  arose  in  the  other  spouse. 

Married  persons  who  open  a  joint  chequing  or  savings  account  enter 
into  an  agreement  with  the  bank  authorizing  it  to  pay  the  sums  on  deposit 
to  either  of  them.  While  this  arrangement  protects  the  bank  when  paying 
out  funds  in  the  joint  account  to  one  spouse  that  are  in  law  the  property  of 
the  other,  it  does  not  determine  questions  of  beneficial  interest  in  the  money 
on  deposit  that  may  arise  between  the  spouses,  or  between  them  and  third 
parties. 

One  situation  in  which  problems  arise  is  when  the  deposits  in  a  joint 
account  are  made  by  only  one  spouse.  In  these  circumstances,  the  courts 
will  look  to  the  intentions  of  the  parties  to  determine  whether  there  is  a 
joint  beneficial  interest  in  the  fund,  or  whether  such  an  arrangement  was 
made,  for  example,  because  the  depositor  was  incapacitated  and  unable  to 
attend  the  bank^^or  was  out  of  town,^^  qj-  intended  that  the  other  party  not 
draw  on  the  account  during  their  joint  lifetimes,  using  the  joint  account  as 
a  means  for  transferring  the  balance  by  the  application  of  the  principle  of 
survivorship  upon  the  depositor's  death. ^^  a  number  of  possible  reasons 
for  creating  joint  accounts  exist  apart  from  the  intention  to  create  a  joint 
beneficial  interest  in  the  fund,  and,  historically  speaking,  the  courts  have 
not  shown  themselves  eager  to  interfere  with  the  exclusive  title  to  the 
money  that  was  vested  in  the  contributing  spouse  prior  to  the  time  of 
deposit. 


(''^Marshall  v.  Crutwell  (1875),  L.R.  20  Eq.  328. 

^^Southby  V.  Southby  (1918),  38  D.L.R.  700  (Ont.  C.A.). 

64lt  has  been  held  that  such  arrangements  will  not  be  effective  to  give  the 
survivor  the  beneficial  interest,  since  they  are  really  testamentary  dispositions 
that  do  not  conform  to  the  requirements  for  a  will:  Hill  v.  Hill  (1904),  8 
O.L.R.  710. 
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If  there  is  no  evidence  of  the  intention  of  the  parties,  it  would  be 
possible  for  a  court  to  apply  the  presumptions  of  advancement  and  result- 
ing trust  in  order  to  determine  the  beneficial  entitlement  to  funds  deposited 
in  a  joint  bank  account.  This  would  mean  that  a  husband's  only  interest  in 
such  an  account,  where  all  deposits  were  made  by  his  wife,  would  be  as  a 
trustee  for  her.^^  A  wife,  on  the  other  hand,  would  be  presumed  to  have 
received  a  gift  of  one-half  of  the  monies  deposited  in  the  joint  account  from 
the  income  of  her  husband.^^  These  presumptions  have  been  applied  to 
solve  some  types  of  joint  bank  account  problems  in  the  past,  but  it  may 
well  be  doubted  as  to  whether  they  will  continue  to  be  accepted  in  the 
future  as  the  proper  solution,  except  perhaps  in  cases  where  both  parties 
are  dead.^'^  Although  recognizing  that  the  authorities  are  not  in  agreement, 
Bromley  is  of  the  opinion  that  where  the  money  in  a  joint  bank  account  is 
derived  from  the  income  of  one  spouse  only,  the  issue  as  to  beneficial 
interest  is  ultimately  one  of  fact,  not  law,  and  that  "the  courts  will  doubt- 
less tend  to  find  a  joint  beneficial  interest  today  much  more  readily  than 
they  did  in  the  past."^^ 

If  both  spouses  contribute  to  the  joint  account,  the  English  rule  is 
that  unless  there  was  some  agreement  to  the  contrary,  the  fund  held  by  the 
bank  will  become  in  law  a  "common  pool"  or  "common  fund",  belonging 
to  husband  and  wife  as  joint  property.^^  Entitlement  to  the  fund  will  be 
in  equal  shares  rather  than  an  apportionment  according  to  the  contribu- 
tion of  each  spouse.  British  Columbia  follows  the  EngHsh  cases"^^  but  no 
similar  judgment  has  been  handed  down  in  Ontario.  It  therefore  cannot  be 
said  whether  a  court  in  Ontario  would  find  that  a  similar  doctrine  exists 
here,  or  whether  it  would  attempt  to  divide  the  fund  in  proportion  to  the 
sums  deposited  by  the  husband  and  wife. 

The  fact  that  a  husband  and  wife  have  a  joint  beneficial  interest,  or 
common  fund,  in  a  joint  bank  account  does  not  mean  that  property  pur- 
chased with  money  drawn  from  the  account  is  therefore  joint  property. 
Courts  in  various  common  law  jurisdictions  have  come  to  conflicting  con- 
clusions on  this  issue,  and  the  matter  has  not  been  settled  in  Ontario. 

In  England,  in  the  absence  of  persuasive  evidence  showing  a  different 
intention,  property  purchased  from  such  an  account  in  the  name  of  only 
one  spouse  will  be  presumed  to  belong  to  that  spouse  absolutely.  A  joint 
tenancy  will  exist  in  property  bought  with  money  from  a  common  fund 
only  in  such  cases  as  where  the  property  is  placed  in  the  names  of  both 


^^Heseltine  v.  Heseltine,  [1971]  1  All  E.R.  952. 

66i?e  Figgis,  [1968]  1  All  E.R.  999. 

67Bromley,  op.  cit.  supra  note  26  at  p.  361,  n.  6.  See  also:  Re  Bishop,  [1965] 

1  All  E.R.  249  at  257,  where  the  suggestion  of  counsel  for  employing  these 

presumptions  in  a  joint  bank  account  case  was  severely  criticized  by  Stamp, 

J.;  note  6,  chapter  1  supra. 
68Bromley,  op.  cit.  supra  note  26  at  p.  361.  See  also  Edwards  v.  Bradley,  [1956] 

O.R.  225  (C.A.). 
^"^Jones  V.  Maynard,  [1951]  1  All  E.R.  802;  i.e.,  in  the  absence  of  evidence  of 

some  other  arrangement,  an  intention  to  establish  a  common  fund  is  imputed 

to  the  spouses  as  a  matter  of  law. 
'J^Tevine  v.  Tevine,  [1953]  2  D.L.R.  125. 
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spouses,  or  where  investments  are  made  in  the  name  of  one  of  them  but  it 
is  "clear  that  they  were  intended  to  still  represent  the  original  fund."*^! 

In  the  British  Columbia  case  of  Warm  v.  Warm,'^^  a  husband  pur- 
chased land  in  his  own  name  using  funds  from  a  joint  account  in  which  both 
spouses  had  a  beneficial  interest.  The  court  declared  that  he  held  the  land 
as  a  trustee  on  a  resulting  trust  for  himself  and  his  wife  jointly.  The 
general  principle  of  Warm  v.  Warm  has  been  approved  in  Ontario,'^^  \^^i 
the  case  has  not  yet  been  rehed  upon  as  authority  to  determine  the  benefi- 
cial interests  in  property  purchased  in  the  name  of  one  spouse  with  funds 
from  a  joint  bank  account  in  which  both  spouses  have  a  joint  beneficial 
interest. 

In  Ontario,  it  is  possible  for  a  judgment  creditor  of  one  spouse  to 
attach  the  funds  in  a  joint  bank  account  standing  in  the  names  of  both 
husband  and  wife.'^'* 

k.    Right  to  Occupy  the  Matrimonial  Home 

A  married  person  has  a  duty  to  cohabit  with  his  or  her  spouse,  or  as 
it  is  otherwise  described,  each  spouse  has  a  right  to  the  other's  "consor- 
tium".'^^  In  addition,  a  married  man  has  the  duty  to  maintain  his  wife  —  a 
duty  which,  as  mentioned  earlier  in  this  chapter,  includes  the  provision  of 
a  homeJ^  Certain  rights  of  occupation  of  the  matrimonial  home  are  vested 
by  law  in  both  spouses  as  a  result  of  these  rights  and  duties  within  the 
marital  relationship. 

If  the  husband  owns  the  matrimonial  home,  his  wife  has  the  right  to 
reside  therein  on  two  grounds  —  her  husband's  duty  of  maintenance  and 
her  right  to  his  consortium.  If  the  wife  owns  the  home,  her  husband's  right 
to  live  in  it  arises  from  his  right  to  her  consortium.  If  the  home  is  owned 
jointly,  then  each  spouse  may  use  and  occupy  it  on  the  basis  of  general 
rights  of  ownership  conferred  by  the  common  law  of  property,  in  addition 
to  those  rights  of  occupancy  that  flow  from  the  relationship  of  husband 
and  wife. 

A  wife  who  loses  the  right  to  maintenance  and  her  husband's  con- 
sortium, which  would  occur  if,  for  example,  she  committed  adultery,  also 
loses  the  right  to  live  in  a  matrimonial  home  that  is  owned  by  him.'^'^ 
Where  the  matrimonial  home  belongs  to  the  wife,  a  husband  who  commits 

7iBromley,  op.  cit.  supra  note  26  at  p.  361.  See  also  Re  Bishop,  supra  note  67. 

The  English  rule  has  been  adopted  in  Nova  Scotia:  Re  Cameron  (1967),  62 

D.L.R.  (2d)  389. 
1'2-Warm  v.  Warm  (1969),  70  W.W.R.  207. 
'^^Calderv.  Cleland  (1971),  16  D.L.R.  (3d)  369  (Ont.  C.A.). 
l^Empire  Fertilizers  Ltd.  v.  Cioci,  [1934]  4  D.L.R.   (Ont.  C.A.).  The  Enghsh 

rule  is  different:  Hirschorn  v.  Evans  (Barclays  Bank  Ltd.  Garnishees),  [1938] 

2  K.B.  801.  The  report  of  the  Ontario  case  does  not  show  that  the  Court  of 

Appeal   considered   the   question  of  whether  husband  and  wife  had  a  joint 

beneficial  interest  in  the  funds  held  in  the  joint  account. 
75"Consortium"  has  been  defined  as  the  "conjugal  fellowship  of  husband  and 

wife,  and  the  right  of  each  to  the  company,  co-operation,  affection  and  aid 

of  the  other  in  every  conjugal  relation".  (Black's  Law  Diet.,  4th  ed.). 
76As  a  general  rule,  the  wife's  right  to  her  husband's  consortium  is  co-extensive 

with  her  right  to  be  maintained  by  him — i.e.,  if  she  loses  one,  she  loses  both: 

Chilton  V.  Chilton,  [1952]  1  All  E.R.  1322  at  p.  1325. 
77Bromley,  op.  cit.  supra  note  26  at  p.  386. 
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adultery  loses  his  only  legal  basis  for  cohabitation  with  her,  and  she  may 
exclude  him  from  her  home."^^ 

A  more  difficult  problem  arises  where  the  married  person  who  has 
lost  the  right  to  the  consortium  of  his  or  her  spouse  is  also  the  owner  of 
the  home.  There  is  no  doubt  that  a  court  has  the  power  "in  a  proper  case 
...  to  order  a  party  to  leave  the  matrimonial  home  notwithstanding  his 
or  her  proprietary  rights.  .  .  ."'^^  The  circumstances  that  would  create  a 
"proper  case"  for  the  exercise  of  this  power  would  necessarily  involve  a 
careful  evaluation  of  the  legally  significant  aspects  of  the  relationship  be- 
tween the  parties,  including  such  matters  as  their  respective  means,  their 
behaviour,  including  acts  of  cruelty,  whether  there  are  children  of  the 
marriage  and  whether  divorce  proceedings  have  been  commenced. 

Because  such  orders  are  discretionary  and  are  based  upon  the  court's 
assessment  of  the  particular  facts  in  each  case,  few  adequate  concrete  rules 
to  cover  these  situations  can  be  framed.  While  the  courts  recognize  a 
married  person's  abstract  right  to  refuse  cohabitation  with  his  or  her  spouse 
after  the  latter  has,  for  example,  committed  adultery,  they  are  slow  to  make 
orders  depriving  either  a  husband  or  a  wife  of  his  or  her  right  to  occupy 
the  matrimonial  home.^^  Not  only  is  such  an  order  capable  of  interfering 
with  proprietary  rights  in  some  cases,  but  it  also  can  create  an  additional 
financial  burden  and  tends  to  stand  in  the  way  of  a  possible  reconciliation. 
The  right  of  exclusion  of  an  offending  spouse  from  the  matrimonial  home 
is  therefore  far  from  absolute,  and  is  a  matter  which  the  courts  necessarily 
view  as  a  particularly  serious  step.  Generally  speaking,  such  orders  are  not 
made  in  order  to  vindicate  bare  legal  rights,  but  rather  are  only  one  tem- 
porary step  in  the  process  of  finding  a  permanent  solution  to  the  problem 
posed  by  the  broken  marriage.  This  process  will  often  include  the  sale  of 
the  matrimonial  home,  separation  and  maintenance  agreements  and  eventu- 
ally, alimony  and  divorce. 

Where  the  matrimonial  home  is  held  in  the  names  of  both  husband 
and  wife,  the  rights  of  the  parties  must  be  determined  not  only  in  accord- 
ance with  the  law  relating  to  the  rights  of  spouses  in  the  matrimonial  home, 
but  also  in  accordance  with  principles  established  for  dealing  with  disputes 
between  persons  with  common  interests  in  real  property.  These  latter  dis- 
putes are  resolved  under  The  Partition  Act,^^  which  allows  a  court-ordered 
sale  of  the  property  and  division  of  the  proceeds. 

Where  a  marriage  breakdown  has  occurred  between  co-owners  of  real 
property,  the  practice  in  Ontario  is  for  the  court  to  view  an  application 
under  The  Partition  Act  as  being  premature  unless  an  application  is  also 
brought  under  section  12  of  The  Married  Women's  Property  Act.^^  This 
allows  the  court  to  deal  with  all  issues  between  the  spouses  rather  than  only 
those  issues  that  are  based  upon  property  rights. ^^  This  practice  avoids  the 

'J^Shipman  v.  Shipman,  [1924]  2  Ch.  140. 

'J^Montgomery  v.  Montgomery,  [1964]  2  AU  E.R.  22  at  p.  23. 

80Stewart  v.  Stewart,  [1947]  2  All  E.R.  813  at  p.  814  (C.A.). 

81R.S.O.  1970,  c.  338. 

82R.S.O.  1970,  c.  262.  The  court  may  also,  with  the  consent  of  the  parties, 
treat  a  partition  application  between  husband  and  wife  as  if  an  application 
under  section  12  had  also  been  made:  Neeson  v.  Neeson  (1972),  5  R.F.L. 
348  (Ont.  H.C.). 

83/?e  Gates  and  Gates,  [1968]  2  O.R.  447  (Ont.  C.A.). 
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difficulties  inherent  in  the  right  that  one  spouse  may  have,  at  least  in  theory, 
to  exclude  the  other  where  the  latter  has  been  guilty  of  a  serious  matri- 
monial offence,  notwithstanding  the  fact  that  the  offending  spouse  has  a 
right  to  occupancy  grounded  in  his  or  her  right  of  co-ownership.  It  also 
allows  the  court,  using  its  discretion  under  The  Married  Women's  Property 
Act,  to  order  the  disposition  of  the  proceeds  of  the  sale  in  a  way  that  is 
related  to  the  obligations  and  duties  of  the  marital  relationship  —  a  course 
of  action  that  is  not  possible  under  The  Partition  Act.  Under  the  latter 
statute,  the  court  has  no  jurisdiction,  for  example,  to  direct  that  property 
be  sold  under  such  terms  respecting  the  proceeds  so  as  to  guarantee  the 
wife  continued  suitable  living  quarters,  even  though  the  property  is  the 
matrimonial  home  and  the  wife  is  deserted. ^"^ 

A  specialized  area  of  matrimonial  property  law  has  developed  over 
the  past  twenty  years  dealing  with  the  right  of  a  deserted  wife  to  remain  in 
the  matrimonial  home.  As  against  her  husband,  a  deserted  wife  who  has 
herself  committed  no  matrimonial  offence  has  an  irrevocable  authority  that 
her  husband  is  presumed  in  law  to  have  conferred  upon  her  to  remain  in 
the  matrimonial  home,^^  unless  he  provides  her  with  suitable  alternative 
accommodations.^^  This  authority  can  only  be  terminated  by  an  order  of 
the  court.  Her  right,  however,  is  personal  against  her  husband  and  is  not 
an  interest  in  land,  or  a  special  "deserted  wife's  equity". ^'^  A  recent  de- 
cision in  Nova  Scotia  held  that  a  third  party  who  purchased  a  matrimonial 
home  from  a  married  man  who  had  deserted  his  wife,  with  notice  of  his 
vendor's  desertion  and  notice  of  the  continued  occupancy  by  the  wife, 
nevertheless  was  entitled  to  vacant  possession  of  the  property  free  from 
any  claim  by  her.^^ 

In  England,  Parliament  has  produced  a  solution  to  some  of  the  prob- 
lems relating  to  rights  of  occupation  of  the  matrimonial  home.  This  legisla- 
tion is  described  by  the  Law  Commission  as  follows  i^^ 

Where  the  legal  title  is  vested  in  one  spouse,  the  common  law  posi- 
tion has  been  virtually  superseded  by  the  Matrimonial  Homes  Act, 
1967.  ...  It  applies  where  one  spouse  (whether  husband  or  wife)  is 
entitled  to  occupy  a  dwelUng  house  by  virtue  of  any  estate,  interest, 
contract  or  enactment,  and  the  other  spouse  is  not  so  entitled.  The 
latter  spouse  has  statutory  rights  of  occupation  which  may  be  en- 
forced against  the  former  spouse  and  which  are  a  charge  on  the 
former  spouse's  estate  or  interest.  They  may  also  be  protected  by 
registration  .  .  .;  if  so  protected,  they  will  prevail  against  any  person 
deriving  title  from  the  first  spouse.  The  statutory  rights  of  occupation 


84/?e  Hearty  and  Hearty,  [1970]  2  O.R.  344. 

^^Bendall  v.  McWhirter,  [1952]  2  Q.B.  466  (C.A.);  Carnochan  v.  Carnochan, 
[1954]  4  D.L.R.  488  (Ont.  C.A.).  The  recent  Ontario  decision  of  Maskewycz 
V.  Maskewycz  (C.A.,  as  yet  unreported)  concerns  the  corresponding  right  of 
an  allegedly  deserted  husband  to  resist  an  application  for  partition  and  sale  of 
a  matrimonial  home  owned  jointly  by  him  and  his  wife. 

^^National  Provincial  Bank  v.  Ainsworth,  [1965]  3  W.L.R.  1  (H.L.). 

^'^National  Provincial  Bank  v.  Ainsworth,  supra  note  86;  Re  Smyth  and  Smyth, 
[1969]  1  O.R.  617;  Re  Perkins  and  Perkins,  [1973]  1  O.R.  598. 

^^Stevens  v.  Brown  (1969),  2  D.L.R.  (3d)  687. 

89The  Law  Commission,  Family  Property  Law,  at  pp.  35-36  (published  Working 
Paper  No.  42,  26  Oct.  1971). 
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are,  if  registered,  elevated  to  the  status  of  rights  in  property.  .  .  .  The 
statutory  rights  of  occupation  .  .  .  are  (a)  if  in  occupation,  a  right  not 
to  be  evicted  or  excluded  from  the  dwelling  house  by  the  other  spouse 
except  with  leave  of  the  court,  and  (b)  if  not  in  occupation,  a  right 
with  the  leave  of  the  court  to  enter  into  and  occupy  the  dwelling 
house. 

The  Commission  is  convinced  that  legislation  dealing  with  the  right 
to  occupy  the  matrimonial  home  is  now  necessary  in  Ontario.  Its  recom- 
mendations on  this  matter  are  found  in  chapter  12  of  this  report. 

1.  Ownership  of  the  Matrimonial  Home 

The  law  governing  the  determination  of  beneficial  interests  in  the 
matrimonial  home  as  between  spouses  and  their  rights  with  respect  to 
third  parties  is  clearly  unsatisfactory.  Amongst  the  judiciary,  the  legal 
profession  and  the  public  at  large  there  is  substantial  agreement  on  the 
need  for  legislative  change.^^  The  law  pertaining  to  ownership  of  the 
matrimonial  home  is  regarded  as  unsatisfactory  for  essentially  two  reasons: 

(a)  There  is  much  residual  uncertainty  concerning  the  precise  nature 
of  the  contribution  required  to  be  made  by  a  spouse  to  the  matri- 
monial home  as  a  condition  precedent  to  establishing  entitlement 
to  a  beneficial  interest  therein  and,  once  entitlement  has  been 
established,  there  is  equal  uncertainty,  in  individual  cases,  con- 
cerning the  extent  of  the  spouse's  beneficial  interest. 

(b)  The  century-old  doctrine  of  separate  property  which  still  governs 
the  matter  of  ownership  of  the  matrimonial  home,  conflicts  in- 
creasingly with  the  expectation,  prevalent  among  many  spouses 
today,  of  a  shared  interest  in  this  "family  asset". 

Courts  of  the  last  quarter  century  have  sought  by  various  means  to 
temper  the  inequities  resulting  from  this  inconsistency  between  the  law 
as  it  is,  and  the  expectations  of  so  many  spouses  as  to  what  it  should  be. 
Although  the  courts,  in  individual  cases,  have  effected  some  abatement  of 
the  hardships  produced  by  strict  application  of  the  doctrine  of  separate 
property  to  a  marriage  relationship,  their  authority  to  do  so  is  severely 


90Arnup,    J, A.,    in   Maskewycz   v.   Maskewycz,   an   unreported   decision   of   the 
Ontario   Court   of  Appeal,   dated   November   12,    1973,   in  commenting  upon 
the  decision  in  Beauchamp  v.  Beauchamp  (1970),  6  R.F.L.  43  described  the 
need  for  matrimonial  property  reform  in  the  following  terms: 
"Wright,  J.  reviewed  many  of  the  authorities  to  which  I  have  already  referred. 
I  think  he  himself  would  agree  with  my  description  of  his  judgment  as  being 
(in  the  words  of  a  famous  law  lord  in  another  context)   'a  cry  of  despair', 
or   perhaps   more   accurately,   a   cry   for  help.   He   referred   to  the  pleas   for 
legislative  clarification  and  reform  as  expressed  by  distinguished  judges,  pro- 
fessors and  text  writers,  as  well  as  to  the  Family  Law  Project  from  which  I 
quote  below,  and  at  p.  46  observed: 
'The   law  in   Ontario  applicable  to  these  questions  is  in  a  state  of  horrid 
confusion  which  arises  basically  from  the  fact  that  the  Legislature  has  chosen 
to  remain  deaf  and  thus  silent  to  the  pleas  of  judges  and  writers  to  bring 
property  and  possessory  law  as  between  husband  and  wife  up  to  date  and 
in  step  with  the  facts  of  today.'  " 
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circumscribed  by  statute  and  the  common  law  —  a  fact  which  has  been 
forcefully  emphasized  in  recent  case  law  both  in  England  and  in  Canada.^^ 

In  a  summary  appUcation  under  section  12  of  The  Married  Women's 
Property  Act^^  for  an  order  declaring  a  beneficial  interest  in  the  matri- 
monial home,  the  court  will  consider  a  number  of  factors,  including: 

(a)  the  manner  in  which  title  to  the  property  is  held; 

(b)  the  source  of  funds  used  for  the  down  payment; 

(c)  the  source  of  the  funds  used  to  discharge  mortgage  payments; 

(d)  the  nature  of  the  wife's  financial  contribution,  if  any,  to  the 
matrimonial  home; 

(e)  whether  or  not  the  wife  was  employed  at  any  time  during  the 
marriage  and,  if  she  was,  the  disposition  of  her  earnings; 

(f)  any  express  agreement  between  the  parties  as  to  ownership  of  the 
matrimonial  home; 

(g)  any  agreement  between  the  spouses  pertaining  to  ownership  that 
may  be  implied  from  their  conduct  during  cohabitation;  and 

(h)  any  "extraordinary"  contribution  by  either  spouse  that  has  a 
bearing  on  the  financing,  or  financial  operation  of,  the  matri- 
monial home. 

In  applying  the  doctrine  of  separate  property,  certain  formal  rules 
are  sometimes  invoked  to  determine  the  prima  facie  position  of  a  spouse 
claiming  a  beneficial  interest  in  the  matrimonial  home.  These  rules,  which 
are  presumptive  only,  have  assumed  a  diminished  importance  in  recent 
case  law.  Rigidly  applied,  as  they  once  were,  the  presumptive  rules  of 
ownership  tended  to  produce  undue  complexity  and  arbitrary  results. 
Today,  the  courts  prefer  to  canvass  all  of  the  various  factors  relevant 
to  the  parties'  express  or  implied  intent  as  to  ownership.  Their  recent 
decisions  have  been  characterized  by  an  evident  relaxation  of  the  burden 
of  formal  proof  previously  required  to  demonstrate  an  intention  contrary 
to  the  presumptive  rules.  Nevertheless,  if  either  spouse  furnishes  the  entire 
purchase  price  and  takes  title  in  his  or  her  name,  that  spouse  is  initially 
presumed  to  own  the  home  absolutely.  If  title  is  taken  in  the  name  of  the 
non-contributing  spouse,  it  may  be  presumed  that  the  wife  owns  it  abso- 
lutely because,  in  the  absence  of  a  contrary  intention: 

(a)  where  the  husband  makes  the  down  payment  (and  mortgage 
payments)  without  holding  the  title,  he  is  presumed  to  advance 
the  beneficial  interest  therein  to  his  wife  by  way  of  gift;  and 

(b)  where  the  wife  furnishes  the  down  payment  (and  mortgage  pay- 
ments) and  title  is  placed  in  the  husband's  name,  he  is  pre- 
sumed to  hold  the  beneficial  interest  therein  for  his  wife  by 
way  of  resulting  trust. 


^^Murdoch  v.  Murdoch,  an  unreported  decision  of  the  Supreme  Court  of  Canada 
dated  October  2,  1973;  Thompson  v.  Thompson,  [1961]  S.C.R.  3;  Pettitt  v. 
Pettitt,  [1969]  2  All  E.R.  385  (House  of  Lords);  Gissing  v.  Gissing,  [1970]  2 
All  E.R.  780  (House  of  Lords);  Kowalczuk  v.  Kowalczuk,  [1973]  1  W.L.R. 
930. 

92R.S.O.  1970,  c.  262. 
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The  presumptive  rules  of  advancement  (in  favour  of  the  wife),  and 
of  resulting  trust  (against  the  husband),  were  developed  in  English  Chan- 
cery Courts  during  a  time  when  most  wives  had  no  practical  opportunity 
to  earn  separate  income.  The  presumptive  rules,  although  rebuttable  by 
evidence  of  a  joint  contrary  intention,  apply  equally  to  separate  financial 
contributions  made  by  each  spouse  to  their  matrimonial  home.  In  circum- 
stances of  joint  contribution  (from  which  an  intention  of  co-ownership  is 
more  readily  inferred),  a  rigid  appUcation  of  the  old  presumptive  rules 
can  be  very  arbitrary  and  complex  indeed.  Even  where  tide  is  taken  jointly, 
the  spouses'  beneficial  interests  will  not  be  equal  where  the  presumptions 
of  advancement  and  of  resulting  trust  are  applied  to  unequal  financial  con- 
tributions by  husband  and  wife  respectively.  Where  courts  have  felt  obliged 
to  determine  the  beneficial  interest  in  the  home  as  between  spouses  by 
applying  the  presumptive  rules  to  each  of  their  separate  contributions, 
they  have  encountered  great  difficulty  "because  of  the  need  to  disentangle 
the  transactions  of  the  spouses,  which  may  extend  over  many  years,  to 
calculate  the  exact  proportions  of  their  contributions".^^ 

Apart  from  the  presumption  of  advancement,  there  is  nothing  in 
traditional  legal  theory  indicating  that  the  courts  should  not  apply  the 
same  strict  rules  of  law  to  real  property  disputes  between  husband  and 
wife  as  are  applied  between  strangers,  or  that  a  matrimonial  home  is  in 
any  way  different  from  any  other  item  of  real  property.^"*  As  indicated, 
however,  the  formal  rules  governing  the  determination  of  prima  facie 
ownership  of  the  matrimonial  home  are  rebuttable  and,  fortunately,  the 
courts  in  recent  years  have  demonstrated  overt  reluctance  to  apply  them 
rigidly  as  between  spouses.^^  Today,  even  where  there  is  only  a  modicum 
of  evidence  with  respect  to  the  intention  of  the  spouses,  the  courts  will 
prefer  to  base  their  findings  upon  such  evidence  rather  than  upon  the  old 


^^First  Report  on  Family  Property:  A  New  Approach,  The  Law  Commission, 
Law  Com.  52,  1973,  p.  4. 

94Where  persons  who  are  not  husband  and  wife  make  unequal  contributions  to 
the  purchase  of  land,  and  take  title  as  joint  tenants,  they  hold  the  land  as 
equitable  tenants  in  common,  each  entitled  to  a  beneficial  interest  in  proportion 
to  his  contribution.  See  Snell's  Principles  of  Equity  (26th  ed.,  Megarry  and 
Baker,  eds.)  at  pp.  40-41. 

95In  fact,  where  spouses  take  title  to  the  matrimonial  home  in  their  joint  names 
it  is  now  unlikely  that  the  presumptions  of  advancement  or  resulting  trust  will 
be  invoked  at  all.  The  Ontario  Court  of  Appeal  now  regards  this  circumstance 
as  prima  facie  evidence  of  an  intention  to  create  joint  beneficial  tenancies.  In 
Kearney  v.  Kearney,  [1970]  2  O.R.  152  at  p.  154  the  court  cited  with  approval 
the  following  remarks  by  Lord  Upjohn  in  Pettitt  v.  Pettitt  {supra  note  91): 
"If  a  wife  puts  property  into  their  joint  names  I  would  myself  think  that  a 
joint  beneficial  tenancy  was  intended,  for  I  can  see  no  other  reason  for  it." 
In  Szymczak  v.  Szymczak,  [1970]  3  O.R.  202  (H.C.)  the  court  considered  a 
dispute  between  a  husband  and  wife  where  both  had  contributed  equally  to 
a  matrimonial  home  in  which  title  had  been  taken  solely  in  the  wife's  name. 
After  rejecting  the  presumption  of  advancement  on  the  evidence,  the  court 
observed,  at  pp.  204-5,  that  "what  ought  to  happen  in  reason  and  fairness 
between  the  spouses  is  that  the  family  home,  bought  and  paid  for  in  this  way, 
should  be  the  joint  property  of  both  the  husband  and  the  wife",  and  that 
"this  important  part  of  the  business  life  in  the  Province  should  be  regulated, 
not  necessarily  and  only  by  the  doctrines  of  the  Chancery  Courts  of  140  years 
ago,  but  by  the  real  facts  of  life  in  the  Province  today." 
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presumptive  rules  of  ownership.^^  These  technical  and  somewhat  arbitrary 
rules  may,  nevertheless,  still  be  invoked  by  the  courts,  and  it  is  by  no 
means  an  easy  matter  in  individual  cases  to  anticipate  the  precise  nature 
of  the  evidence  required  to  establish  a  "contrary  intention"  on  the  part 
of  the  spouses. 

In  a  series  of  cases  in  England  during  the  1950's  which  were  followed 
for  a  brief  period  in  Ontario,  it  appeared  that  the  courts  were  prepared 
to  go  considerably  beyond  a  simple  relaxation  of  the  old  presumptive 
rules.  Indeed,  until  these  decisions  were  subsequently  overruled  by  the 
House  of  Lords  and  the  Supreme  Court  of  Canada,  the  Courts  of  Appeal 
in  England  and  Ontario  had  clearly  embarked  upon  the  unprecedented 
development  of  a  new,  judicially-created  doctrine  of  matrimonial  partner- 
ship founded  upon  a  modem  rationale  for  presumptive  co-ownership  of 
"family  assets"  and  upon  the  dispositive  wording  of  section  12  of  The 
Married  Women's  Property  Act:^'^ 

12. — (1)  In  any  question  between  husband  and  wife  as  to 
the  title  to  or  possession  of  property,  either  party,  .  .  .  may  apply 
in  a  summary  way  to  a  judge  of  the  Supreme  Court  .  .  .  and  the 
judge  may  make  such  order  with  respect  to  the  property  in  dispute 
. .  .  as  he  thinks  fit. . .  .  (Emphasis  added) 

The  unprecedented  feature  of  this  new  line  of  reasoning  was  that 
the  courts  purported  to  assume  jurisdiction  not  only  to  declare  what  the 
respective  property  rights  of  the  spouses  were,  but  also  to  alter,  vary  or 
create  property  rights  as  between  the  spouses  in  accordance  with  equitable 
principles  which  they  proceeded  to  enunciate.  Lord  Derming,  after  review- 
ing the  similarly  worded  Married  Women's  Property  Act  in  England,  com- 
mented as  follows  in  Rimmer  v.  Rimmer:^^ 

In  1882,  when  ParUament  declared  that  a  wife  was  entitled  to  have 
property  of  her  own,  it  enacted  that  in  any  question  between  husband 
and  wife  as  to  the  title  to  or  possession  of  property  the  court  was 
to  decide  the  matter  as  it  thought  fit.  Parliament  laid  down  no 
principles  for  the  guidance  of  the  courts,  but  left  them  to  work  out 
the  principles  themselves.  That  is  being  done.  In  cases  when  it  is 
clear  that  the  beneficial  interest  in  the  matrimonial  home  or  in  the 
furniture  belongs  to  one  or  other  absolutely,  or  it  is  clear  that  they 
intended  to  hold  it  in  definite  shares,  the  court  wiU  give  effect  to  their 
intention  .  .  .  but  when  it  is  not  clear  to  whom  the  beneficial  interest 
belongs,  or  in  what  proportions,  then,  in  this  matter,  as  in  others, 
equality  is  equity. 


96See  Pettitt  v.  Pet  tit  t  supra,  note  91  at  p.  404,  per  Lord  Hodson: 
"Reference  has  been  made  to  the  'presumption  of  advancement'  in  favour  of  a 
wife  in  receipt  of  a  benefit  from  her  husband.  In  old  days,  when  a  wife's 
right  to  property  was  limited,  the  presumption  no  doubt  had  great  importance 
and  today,  when  there  are  no  living  witnesses  to  a  transaction  and  inferences 
have  to  be  drawn,  there  may  be  no  other  guide  to  a  decision  as  to  property 
rights  than  by  resort  to  the  presumption  of  advancement.  I  do  not  think  it 
would  often  happen  that  when  evidence  had  been  given,  the  presumption 
would  today  have  any  decisive  effect." 

97R.S.O.  1970,  c.  262. 

9SRimmer  v.  Rimmer,  [1952]  2  All  E.R.  863  at  p.  868  (C.A.). 
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In  giving  legal  effect  to  the  unique  character  of  the  matrimonial 
relationship,  Lord  Romer,  in  the  same  case,  observed  :^^ 

It  seems  to  me  that  the  only  general  principles  which  emerge  from 
our  decision  are,  first,  that  cases  between  husband  and  wife  ought 
not  to  be  governed  by  the  same  strict  considerations,  both  at  law 
and  in  equity,  as  are  commonly  applied  to  the  ascertainment  of  the 
respective  rights  of  strangers  when  each  of  them  contributes  to  the 
purchase  price  of  property,  and,  secondly,  that  the  old-established 
doctrine  that  equity  leans  towards  equality  is  pecuUarly  applicable 
to  disputes  of  the  character  of  that  before  us  where  the  facts,  as  a 
whole,  permit  of  its  application. 

Five  years  after  the  Rimmer  decision.  Lord  Denning  elaborated  upon 
the  principles  therein  enunciated  but  on  this  occasion  in  the  context  of 
property  which  he  characterized  for  the  first  time  as  "family  assets".  In 
the  decision  of  Fribance  v.  Fribance  he  reasoned  that  assets  acquired  by 
the  joint  effort  of  the  spouses  for  the  future  benefit  of  both  of  them 
should,  in  the  absence  of  a  clear  intention  to  the  contrary,  be  presumed 
to  be  jointly  owned  in  equal  shares. 

In  many  cases,  however,  the  intention  of  the  parties  is  not  clear, 
for  the  simple  reason  that  they  never  formed  an  intention:  so  the 
court  has  to  attribute  an  intention  to  them.  This  is  particularly  the 
case  with  the  family  assets,  by  which  I  mean  the  things  intended 
to  be  a  continuing  provision  for  them  during  their  joint  lives,  such 
as  the  matrimonial  home  and  the  furniture  in  it.  When  these  are 
acquired  by  their  joint  efforts  during  the  marriage,  the  parties  do 
not  give  a  thought  to  future  separation.  They  do  not  contemplate 
divorce.  They  contemplate  living  in  the  house  and  using  the  furniture 
together  for  the  rest  of  their  lives.  They  buy  the  house  and  furniture 
out  of  their  available  resources  without  worrying  too  much  as  to 
whom  it  belongs.  The  reason  is  plain.  So  long  as  they  are  living 
together,  it  does  not  matter  which  of  them  does  the  saving  and  which 
does  the  paying,  or  which  of  them  goes  out  to  work  or  which  looks 
after  the  home,  so  long  as  the  things  they  buy  are  used  for  their 
joint  benefit.  In  the  present  case  it  so  happened  that  the  wife  went 
out  to  work  and  used  her  earnings  to  help  run  the  household  and 
buy  the  children's  clothes,  whilst  the  husband  saved.  It  might  very 
well  have  been  the  other  way  round.  The  husband  might  have 
allotted  to  the  wife  enough  money  to  cover  all  the  housekeeping  and 
the  children's  clothes,  and  the  wife  might  have  saved  her  earnings. 
The  title  to  the  family  assets  does  not  depend  on  the  mere  chance 
of  which  way  round  it  was.^^^ 

By  1962,  it  was  clear  that  the  English  Court  of  Appeal  regarded 
the  Married  Women's  Property  Act  as  conferring  upon  the  court  an 
unfettered  discretion  to  decide  questions  of  ownership  of  family  assets  as 
between  spouses  evincing  no  clear  intention  to  the  contrary  on  the  basis 
of  "what  fairness  and  justice  demand".  As  stated  by  Lord  Denning, 
M.R.:ioi 


99Ibid.  p.  870. 

100[19571  1  All  E.R.  357  at  pp.  359-60. 
lOlj^me  V.  Hine,  [1962]  3  All  E.R.  345  at  p.  347. 
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It  seems  to  me  that  the  jurisdiction  of  the  court  over  family  assets 
under  s.  17  is  entirely  discretionary.  Its  discretion  transcends  all 
rights,  legal  or  equitable,  and  enables  the  court  to  make  such  order 
as  it  thinks  fit.  This  means,  as  I  understand  it,  that  the  court  is 
entitled  to  make  such  order  as  appears  to  be  fair  and  just  in  all 
the  circumstances  of  the  case. 

Although  the  series  of  cases  establishing  the  presimiption  of  co- 
ownership  of  "family  assets"  had  considerable  force  in  logic,  they  did  not 
survive  long  as  law.  Two  later  cases  in  the  House  of  Lords  ^^^  reversed 
the  earlier  decisions  on  the  ground  that  they  proceeded  upon  an  erroneous 
view  of  the  effect  of  section  17  of  the  English  Married  Women's  Property 
Act.  That  section,  which  is  identical  in  its  essential  respects  to  section  12 
of  The  Married  Women's  Property  Act  m  Ontario,  was  said  not  to  confer 
upon  the  courts  a  discretion  to  alter,  vary  or  create  property  rights  as 
between  spouses.  The  relevant  section  was  determined  to  be  only  pro- 
cedural in  character,  and  therefore  not  to  be  regarded  by  the  courts  as 
the  basis  for  creating  substantive  rights  of  property  inconsistent  with  the 
traditional  concept  of  separate  property. ^^^ 

In  Ontario,  the  notion  of  presumptive  co-ownership  of  "family  assets" 
survived  for  a  much  shorter  period  of  time  —  in  fact,  only  for  a  matter 
of  months.  The  Ontario  Court  of  Appeal,  in  Thompson  v.  Thompson, 
followed  the  English  cases  which  had  established  the  new  presumption, 
but  its  decision  was  reversed  in  that  same  case  by  the  Supreme  Court  of 
Canada  several  months  later.  1^4  in  striking  down  the  presumption  of 
co-ownership  which  the  Ontario  Court  of  Appeal  had  invoked  by  follow- 
ing the  reasoning  then  current  in  England,  the  Supreme  Court  of  Canada 
traced  its  earlier  decisions  which  had  consistently  rejected  suggestions  that 
there  was  any  judicial  "discretion"  to  vary  property  rights  as  between 
spouses.  1^5 

The  judicial  use  of  the  discretionary  power  under  s.   12  of  The 
Married  Women's  Property  Act,  R.S.O.   1950,  c.  233,  in  property 


^^^Pettitt  V.  Pettitt  and  Gissing  v.  Gissing,  supra  note  91. 

i03pettitt  V.  Pettitt,  supra  note  91,  per  Lord  Reid  at  p.  388. 

"I  would  approach  the  question  in  this  way.  The  meaning  of  the  section  cannot 
have  altered  since  it  was  passed  in  1882.  At  that  time  the  certainty  and 
security  of  rights  of  property  were  still  generally  regarded  as  of  paramount 
importance  and  I  find  it  incredible  that  any  Parliament  of  that  era  could  have 
intended  to  put  husbands'  property  at  the  hazard  of  the  unfettered  discretion 
of  a  judge  (including  a  county  court  judge)  if  the  wife  raised  a  dispute  about 
it.  Moreover  this  discretion,  if  it  exists,  can  only  be  exercised  in  proceedings 
under  s.  17:  the  same  dispute  could  arise  in  other  forms  of  action;  and  I  find 
it  even  more  incredible  that  it  could  have  been  intended  that  such  a  discretion 
should  be  given  to  a  judge  in  summary  proceedings  but  denied  to  the  judge 
if  the  proceedings  were  of  the  ordinary  character.  So  are  the  words  so 
unequivocal  that  we  are  forced  to  give  them  a  meaning  which  cannot  have 
been  intended?  I  do  not  think  so.  It  is  perfectly  possible  to  construe  the  words 
as  having  a  much  more  restricted  meaning  and  in  my  judgment  they  should  be 
so  construed.  I  do  not  think  that  a  judge  has  any  more  right  to  disregard 
property  rights  in  s.  17  proceedings  than  he  has  in  any  other  form  of 
proceedings." 

^O^Thompson  v.    Thompson    (1960),   22  D.L.R.    (2d)   504    (Ont.   C.A.);  [1961] 
S.C.R.  3  (S.C.C). 

iOSThompson  v.  Thompson,  [1961]  S.C.R.  3,  per  Judson,  J.  at  p.  14. 
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disputes  between  husband  and  wife  has  not  developed  in  the  same 
way  in  the  common  law  provinces  of  Canada  as  it  has  in  England. 
There  is  no  hint  of  it  in  this  Court  in  Minaker  v.  Minaker,  and 
there  is  an  implicit  rejection  of  the  existence  of  any  such  power  in 
Carnochan  v.  Carnochan,  where  Cartwright  J.  stated  that  the  prob- 
lem was  not  one  of  the  exercise  of  a  discretionary  power  but  one  of 
application  of  the  law  to  ascertained  facts.  Further,  in  Jackman  v. 
Jackman,  where  the  Alberta  Court  of  Appeal,  in  reversing  the  judg- 
ment at  trial,  had  applied  the  line  of  decisions  above  referred  to,  this 
Court  declined  to  support  the  exercise  of  the  discretionary  power  in 
the  rebuttal  of  the  presumption  of  advancement  in  circumstances 
where  the  husband's  contribution  was  very  large  and  where  it  should 
not  have  been  difficult  to  draw  an  inference  of  a  joint  interest  in  the 
matrimonial  home.  If  a  presumption  of  joint  assets  is  to  be  built  up 
in  these  matrimonial  cases,  it  seems  to  me  that  the  better  course 
would  be  to  attain  this  object  by  legislation  rather  than  by  the 
exercise  of  an  immeasurable  judicial  discretion  under  s.  12  of  The 
Married  Women's  Property  Act. 

This  reasoning  was  confirmed  by  the  Supreme  Court  of  Canada  as 
recently  as  October,  1973  in  the  much  publicized  decision  in  Murdoch  v. 
Murdoch}^^  At  issue  in  the  Murdoch  case  was  the  interest  of  a  wife  in 
her  husband's  ranching  business  which  included,  as  a  capital  asset,  the 
farmhouse  which  served  as  the  parties'  matrimonial  home.  Although  there 
was  a  difference  of  opinion  within  the  court  concerning  the  nature  of  the 
wife's  contribution  to  the  business,  the  majority  judgment  supported  the 
finding  of  fact  by  the  trial  judge  to  the  effect  that  her  work  in  connection 
therewith  was  such  as  would  be  done  "by  any  ranch  wife".  The  legal 
significance  of  this  finding  was  that  the  wife  had  failed  to  establish  a 
contribution  to  these  assets  of  such  importance  that  the  court  would  regard 
as  inequitable  her  husband's  denial  to  her  of  any  beneficial  interest  therein. 
The  court,  in  its  majority  judgment,  confirmed  that  a  claim  to  a  bene- 
ficial interest  in  land  by  a  spouse  not  holding  legal  title  is  governed  by 
the  law  of  trusts  and  accordingly  must  be  based  upon  cogent  evidence 
disclosing: 

(a)  that  it  was  their  common  intention  that  the  beneficial  interest 
was  not  to  belong  solely  to  the  spouse  in  whom  the  legal  estate 
was  vested  but  was  to  be  shared  between  them  in  some  pro- 
portion or  other;  or 

(b)  that  the  spouse  holding  title  had  so  conducted  himself  that  it 
would  be  inequitable  to  aUow  him  to  deny  to  the  other  spouse 
a  beneficial  interest  in  the  land.^^^^ 

It  is  evident  that  courts  will  more  readily  declare  a  beneficial  interest 
in  the  matrimonial  home  for  a  spouse  who  has  made  a  "financial"  con- 
tribution to  its  initial  acquisition,  or  to  the  enlargement  of  the  equitable 

i06Unreported,  decision  dated  October  2,  1973. 

lOSaMurdoch  v.  Murdoch,  supra  note   106,  citing  with  approval  the  remarks  of 
Lord  Diplock  in  Gissing  v.  Gissingy  [1970]  2  All  E.R.  780  at  pp.  789  and  793. 
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interest  through  mortgage  payments^^^  or  to  its  capital  improvement. ^^^ 
This  is  so  whether  the  financial  contribution  is  direct,  or  indirect,  as,  for 
example,  where  use  of  the  claimant  spouse's  separate  income  for  house- 
hold expenses  has  "enabled"  the  spouse  holding  title  to  divert  his  re- 
sources to  the  capital  asset.  In  these  various  circumstances,  the  declara- 
tion of  a  beneficial  interest  may  be  based  upon  findings  of: 

(a)  A  resulting  trust,  where  the  claimant  wife  has  made  direct 
financial  contributions  to  the  acquisition  of  the  home;  or 

(b)  an  implied  trust,  where  the  conduct  of  the  parties  discloses  a 
common  intention  that  ownership  be  shared;  or 

(c)  a  constructive  trust,  which  is  not  dependent  upon  the  intention 
of  the  parties,  but  rather  upon  a  finding  by  the  court  that  it 
would  be  inequitable  for  the  spouse  holding  title  to  deny  the 
other  spouse  a  share  in  the  beneficial  interest. 

This  is  based  on  the  well-established  equitable  jurisdiction  of  imposing 
a  constructive  trust  to  prevent  unjust  enrichment. 

The  circumstances  in  which  a  court  will  declare  a  beneficial  interest 
to  exist  in  favour  of  a  spouse  who  has  made  no  "financial"  contribution 
to  the  matrimonial  home  is  at  present  a  matter  of  some  considerable 
doubt.  1^^  It  seems  clear  that  a  court  can  make  an  order  in  such  circum- 
stances, but  it  will  probably  only  do  so  where  the  contribution  is  such 
that  it  can  be  translated  readily  into  "money's  worth"  and  where  the 
refusal  to  make  an  order  would  result  in  the  other  spouse  being  unjustly 
enriched.  It  is  clear  that  the  performance  by  a  wife  of  duties  said  to  be  a 
"normal"  incident  of  the  marriage  bond  does  not  of  itself  create  a  bene- 
ficial interest  in  the  matrimonial  home.  The  courts  rejected  jurisdiction 
to  award  a  beneficial  interest  for  the  performance  of  "normal"  matrimonial 
duties  when  they  struck  down  the  notion  of  presumptive  co-ownership 
of  family  assets  which  had  been  developed  in  the  English  Court  of  Appeal. 

Fine  legal  distinctions  concerning  the  "normalcy"  of  some  duties, 
the  "extraordinary"  character  of  others  and  further  judicial  definition  of 

^^T Murdoch  v.  Murdoch,  supra  note  106,  per  Laskin,  J. 

"What  has  emerged  in  the  recent  cases  as  the  law  is  that  if  contributions  are 
established,  they  supply  the  basis  for  a  beneficial  interest  without  the  necessity 
of  proving  in  addition  an  agreement  (see  Hazell  v.  Hazell,  [1972]  1  All  E.R. 
923),  and  that  the  contribution  may  be  indirect  or  take  the  form  of  physical 
labour  (see  In  re  Cummins,  [1971]  3  All  E.R.  782)." 

108A  spouse  undertaking,  or  contributing  to  the  cost  of  interior  decorating, 
repairs  or  renovations  to  the  matrimonial  home  does  not,  in  the  absence 
of  evidence  of  an  intention  to  share  ownership,  acquire  a  beneficial  interest 
in  the  matrimonial  home.  See  Taylor  v.  Taylor,  [1971]  1  O.K.  715.  It  is 
probable  that  improvements  advanced  as  the  sole  basis  for  a  claimed  beneficial 
interest  in  the  matrimonial  home  must  be  of  a  "capital  or  non-recurring 
nature".  See  Pettitt  v.  Pettitt,  supra  note  91,  per  Lord  Reid  at  p.  391. 

i09At  least  the  courts  have  not  yet  declined  jurisdiction  to  make  a  declaration  of 
beneficial  interest  on  the  basis  of  a  contribution  which  is  not  financial  in 
character.  In  this  regard,  it  is  perhaps  significant  that  the  Supreme  Court  of 
Canada  in  the  Murdoch  decision  chose  to  distinguish,  rather  than  disapprove  of, 
the  case  of  Trueman  v.  Trueman  (1971),  2  W.W.R.  688.  In  the  latter  case, 
the  Alberta  Court  of  Appeal  founded  a  declaration  of  a  beneficial  interest  in 
a  farm  essentially  on  the  basis  of  the  wife's  labour.  See  also  In  re  Cummins, 
referred  to  in  note  107,  supra;  and  Thompson  v.  Thompson,  [1961]  S.C.R.  3 
at  p.  13. 


46 

the  "types"  of  extraordinary  duties  that  may  move  a  court  to  find  the 
creation  of  a  beneficial  interest  will  not  serve  to  alter  the  uncertain  state 
of  the  law  concerning  ownership  of  the  matrimonial  home.^^^  Rather, 
such  processes  will  augment  its  uncertainty.  Since  the  highest  courts  have 
now  declined  jurisdiction  to  give  general  legal  effect  to  present-day 
aspirations  for  co-equality  in  the  ownership  of  family  assets,  there  is  also 
little  residual  hope  that  these  expectations  can  ever  be  satisfactorily 
vindicated  in  this  fashion. 

The  judiciary  is  clearly  aware  of  its  jurisdictional  limitations  in  this 
area  of  the  law.^  One  of  the  results  of  exhausting  the  means  by  which 
the  courts  may  give  general  "legal"  effect  to  present-day  thinking  about 
the  co-equality  of  spouses  in  the  ownership  of  family  assets  is  increased 
uncertainty  concerning  their  findings  of  "fact"  in  individual  cases.  Clearly, 
the  courts  ascribe  new,  if  not  overriding,  importance  to  the  "intention" 
of  the  parties.  112  xhis,  in  itself,  is  a  curious  development  since  most 
spouses  living  in  harmony  seldom  articulate  intentions  of  ownership. 
Although  the  mere  fact  of  harmonious  cohabitation  may  be  found  to 
have  legal  relevance  in  individual  cases^^^  a  spouse  would  be  ill  advised 
to  rest  a  claim  to  a  beneficial  interest  in  the  home  on  that  ground  alone. 
Uncertainty  about  the  weight  of  evidence  required  to  establish  a  beneficial 
interest  (or  its  extent)  certainly  contributes  to  unfortunate  litigation  over 
the  matrimonial  home.^i^  The  resolution  of  disputes  concerning  the  owner- 

iiOThe  Murdoch  case  affords  an  excellent  example  of  the  difficulties  involved 
in  such  distinctions.  The  dissenting  judgment  of  Laskin,  J.  was  founded  upon 
a  conflicting  view  of  the  claimant  wife's  efforts  which  the  trial  judge  found 
to  be  within  the  "normal"  duties  undertaken  by  any  ranch  wife. 
"In  the  evidence,  to  which  I  will  refer,  I  cannot  share  the  trial  judge's  apprecia- 
tion of  normalcy.  The  wife's  contribution  in  physical  labour  at  least,  to  the 
assets  amassed  in  the  name  of  the  husband  can  only  be  characterized  as 
extraordinary.  In  so  far  as  the  trial  judge's  holding  against  the  appellant  rests 
on  his  view  that  she  discharged  a  role  that  was  not  beyond  what  is  normally 
expected  of  a  wife,  I  disagree  with  it  and  approach  her  claim  on  a  different 
footing." 

illln  commenting  on  the  Murdoch  case,  Arnup,  J. A.  recently  made  the  following 
observation  in  the  unreported  decision  in  Maskewycz  v.  Maskewycz,  supra 
note  90. 

"I  do  not  cite  Murdoch  as  having  direct  relevance  but  as  indicative  of  the 
need  to  utilize  some  degree  of  caution  in  applying  the  English  Court  of  Appeal 
cases,  and  as  warning  the  judiciary  against  impinging  on  the  legislative 
function." 

li2CaWer  v.  Cleland,  [1971]  1  O.R.  667  at  p.  672. 

"The  fundamental  question  in  cases  of  this  kind  relates  to  the  intention  of  the 
parties  at  the  time  when  the  conveyance  of  the  property  is  taken  in  the 
husband's  name." 

113/^iV/.  at  p.  672;  see  also  Pettitt  v.  Pettitt,  supra  note  91  at  p.  397. 

"Where  questions  of  ownership  have  to  be  decided  the  judge  must  weigh  every 
bit  of  evidence  as  best  he  may;  the  fact  that  the  parties  are  husband  and  wife 
with  all  that  is  as  a  result  involved,  is  in  itself  a  weighty  piece  of  evidence." 

ii^of  considerable  interest  in  the  matter  of  public  opinion  is  the  recent  study 
of  property  relationships  between  married  persons  conducted  for  the  Law 
Commission  in  England.  The  question  was  asked  of  those  who  had  the  home 
in  only  one  person's  name  "how  they  viewed  the  ownership  of  the  home". 
The  answers  given  showed  that  "m  nine  out  of  ten  cases  the  spouses  each 
thought  of  the  home  as  belonging  to  both  of  them*\  See  Office  of  Population 
Censors  and  Surveys,  Social  Survey  Division,  Matrimonial  Property  (1972, 
Com.  by  J.  E.  Todd  and  L.  M.  Jones)  at  p.  102. 
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ship  of  this  major  family  asset  is  no  longer  a  matter  which  should  be  left 
to  evolve  through  judicial  opinions  respecting  the  legal  significance  to  be 
ascribed  various  indicia  of  harmony  between  spouses. 

The  Commission  is  therefore  of  the  view  that  the  law  governing  bene- 
ficial interests  in  the  matrimonial  home  as  between  spouses  should  conduce 
to  co-ownership  and  should  be  definitely  settled  by  statute. 


CHAPTER  4 

THE  MATRIMONIAL  PARTNERSHIP 


The  Research  Team  of  the  Family  Law  Project  illustrated  the  close 
relationship  between  marriage  as  an  "economic  partnership"  and  other 
forms  of  partnership.  They  pointed  out  that:  ^ 

Both  matrimonial  property  law  and  the  law  of  partnership  are  con- 
cerned with  (i)  the  relations  between  members  of  a  group  inter  se; 
(ii)  the  relations  of  the  same  group  with  third  parties;  (iii)  the  indivi- 
dual property  and  contractual  rights  and  obligations  of  members  of 
the  group;  and  (iv)  the  property  position  on  dissolution  of  the  group 
by  death  or  otherwise.  Recent  trends  in  matrimonial  property  law  in 
Great  Britain  and  in  certain  parts  of  Europe  reflect  the  indirect  in- 
fluence of  partnership  concepts. 

The  English  Royal  Commission  on  Marriage  and  Divorce  adopted  a 
similar  theme  when  it  stated  that  "...  marriage  should  be  regarded  as  a 
partnership  in  which  husband  and  wife  work  together  as  equals.  .  .  ."^ 

This  Commission  accepts  the  view  that  marriage  is  a  form  of  economic 
as  well  as  social  partnership  based  upon  equality.  However,  the  meaning 
of  "equality"  in  this  sense  must  be  seen  as  more  closely  related  to  the 
Aristotelian  concept  of  equality  flowing  from  individualized  distributive 
justice,  capable  of  minimizing  existing  economic  inequities  than  it  is 
related  to  the  nineteenth  century's  abstract  doctrine  of  formal  equality, 
which  pays  scant  regard  to  the  conditions  that  actually  exist  in  the  com- 
munity or  the  family.  The  Research  Team  of  the  Family  Law  Project 
expressed  it  this  way:^ 

A  simple  doctrine  of  equality  does  not  take  into  account  a  frequent 
difference  in  the  lives  of  the  spouses,  namely  that  the  wife's  domestic 
responsibilities  may  prevent  her  from  earning  money  and  acquiring 
property.  This  can  have  two  consequences,  (a)  that  the  wife  is  making 
a  real  contribution  by  housekeeping  and  household  management 
which  is  unrecognized  by  the  separation  of  property  rules,  and  (b) 
that  by  remaining  at  home  the  wife  is  foregoing  opportunities  open  to 
her  to  make  money  and  obtain  property.  These  conditions  would  also 
apply  to  a  husband.  .  .  . 

The  Research  Team  of  the  Family  Law  Project  conducted  an  ex- 
tensive comparative  law  study.^  It  reported  that  a  great  many  modem 
Western  nations,^  apart  from  those  with  a  common  law  heritage,  have 
some  form  of  matrimonial  property  regime  of  a  community  or  a  par- 
ticipatory type,  as  opposed  to  the  separate  property  regime  created  in 

^ Study,  Vol.  3  at  p.  504. 

2Cmd.  9678,  para.  651  (1956). 

^Study,  Vol.  3  at  p.  506. 

'iStudy,  Vol.  2,  passim;  Vol.  3  at  pp.  356-433. 

^E,g.,  Federal  Republic  of  Germany,  Denmark,  Sweden,  Norway,  Holland, 
France,  Belgium  and  Switzerland.  An  enumeration  of  non-national  jurisdictions 
includes  the  civil  law  Province  of  Quebec,  and  many  jurisdictions  in  the 
United  States  that  reflect  the  influence  of  the  French  or  Spanish  civil  law 
systems:  Arizona,  California,  Idaho,  Louisiana,  Nevada,  New  Mexico,  Texas 
and  Washington.  This  list  is  not  exhaustive. 
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England  and  Ontario  about  one  hundred  years  ago.  While  there  is  a 
considerable  degree  of  divergence  in  detail,  the  matrimonial  property 
laws  of  all  these  jurisdictions  share  the  common  feature  of  being  designed 
to  foster  and  ensure  substantial  equality  between  the  spouses  in  relation 
to  property,  regardless  of  the  division  of  labour  between  them. 

In  many  jurisdictions,  the  alternative  to  a  matrimonial  regime  of 
separate  property  is  that  system  known  as  "community  property".  The 
Research  Team  of  the  Family  Law  Project  described  such  systems  as 
follows:^ 

It  is  a  general  characteristic  of  community  systems  that  a  special  body 
of  property  is  created — i.e.,  the  "community"  in  which  the  spouses 
have  rights  as  from  the  date  of  marriage.  Therefore,  in  such  systems, 
there  can  be  three  classes  of  family  property: 

(i)    wife's  separate  property; 
(ii)    husband's  separate  property;  and 
(iii)    community  property. 

While  community  systems  take  into  account  the  common  interest 
of  the  spouses  in  the  economic  aspects  of  marriage,  they  have  some 
features  which  detract  from  their  total  acceptability.  These  were  seen  by 
the  Research  Team  of  the  Family  Law  Project  as  being:'' 

1.  A  substantial  part  of  the  property  of  the  spouses  will  fall  into 
the  community  as  from  the  date  of  the  marriage.  Both  spouses 
have  rights  in  the  community,  but  the  husband  normally,  either  in 
law  or  in  fact,  will  have  the  administration  and  control  of  it. 
The  husband,  if  "chef  de  la  communaute" ,  should  administer 
it  in  the  best  interests  of  both  spouses.  If  he  does  not,  there 
are  safeguards  (which  may  or  may  not  be  adequate  depending 
on  the  circumstances)  that  the  wife  can  operate.  The  main 
danger,  however,  is  that  the  wife  may  not  know  what  the  hus- 
band has  been  doing  with  the  administration  of  the  community 
property  until  it  is  too  late  for  the  safeguards  to  have  practical 
effect. 

2.  If  a  spouse  is  engaged  in  business,  this  can  be  inconvenient, 
because  the  spouse's  interest  in  the  business  may  be  affected 

by  the  community.  If  there  is  a  division  of  the  community  by 
an  application  for  separation  of  property,  a  claim  may  be  made 
by  the  other  spouse  which  will  affect  this  business  interest. 

3.  Ante-nuptial  movables,  as  well  as  the  gains  and  profits  of 
separate  property,  fall  into  the  community,  and  so  become  sub- 
ject to  the  rights  of  the  other  spouse.  If  there  is  a  termination 
of  the  marriage  after  a  short  time,  this  may  give  one  spouse 
an  unjust  benefit  at  the  expense  of  the  other. 

4.  The  system  tends  to  be  complicated  due  to  the  distinction  be- 

tween separate  and  community  property;  to  the  allocation  and 
apportionment  of  debts;  and  controls  on  transactions. 


^Study,  Vol.  3  at  p.  526  (rev.). 
7/rf.  at  pp.  526-27  (rev.). 


51 

The  Commission  concurs  with  the  conclusion  of  the  Research  Team 
of  the  Family  Law  Project^  that  both  the  present  Ontario  system  of 
separation  of  property  and  the  community  of  property  approach  taken 
in  some  other  jurisdictions  can  be  unjust  and  compHcated  in  operation, 
and  that  neither  is  particularly  well  adapted  to  the  modern  require- 
ments and  the  ordinary  way  of  life  of  the  Ontario  family.  The  complexity 
and  other  fundamental  shortcomings  of  the  separate  property  system 
arise  out  of  new  social  and  economic  conditions  with  which  it  is  unable 
to  deal  satisfactorily,  as  well  as  out  of  the  uneven  success  of  the  judicial 
attempts  to  fashion  new  doctrines  grounded  upon  considerations  of  basic 
fairness.  Community  property  is  inherently  complex  in  and  of  itself, 
and,  in  practice,  is  incompatible  with  equahty,  since  the  almost  invariable 
rule  is  that  the  husband  administers  the  community  during  the  marriage. 
Apart  from  this,  a  system  of  community  property  can  be  said  to  have 
its  best  chance  to  function  properly  in  jurisdictions  either  governed  by  the 
civil  law,  from  the  principles  of  which  the  concept  of  community  prop- 
erty came,  or,  like  the  State  of  California,  common  law  jurisdictions  with 
an  historical  element  of  the  civil  law  in  their  legal  orders. 

Those  jurisdictions  that  do  not  have  community  of  property  but 
which  nevertheless  manage  to  avoid  the  disadvantages  for  married  per- 
sons of  the  regime  of  strict  separation  of  property  are,  without  question, 
the  best  models  for  the  creation  of  a  new  system  of  matrimonial  prop- 
erty law  in  Ontario.  As  was  reported  by  the  Research  Team  of  the 
Family  Law  Project,^ 

the  amount  of  basic  legal  re-assessment  in  this  area  in  the  last  ten 
years  is  unusually  great.  Some  of  the  impetus  for  these  reforms  has 
come  from  work  done  in  the  Scandinavian  countries,  beginning 
around  1920.  The  general  aim  of  these  developments  has  been  to 
combine  separate  administration  and  ownership  during  the  ordinary 
running  of  a  marriage  with  an  approximately  equal  division  of  the 
combined  property,  at  least  on  divorce  or  separation. 

The  comparative  law  materials  of  the  Study  of  the  Research  Team  of 
the  Family  Law  Project  contains  a  description  of  the  1966  proposals 
of  the  Matrimonial  Regimes  Committee  of  the  Civil  Code  Revision  Office 
of  the  Province  of  Quebec.^^  These  proposals  embodied  a  new  system 
of  matrimonial  property  law,  known  as  the  partnership  of  acquests, 
which  embraces  principles  similar  to  the  Scandinavian,  French  and 
German  models.  In  1968,  the  Civil  Code  Revision  Office  published  its 
Report  on  Matrimonial  Regimes  and  recommended  the  adoption  of  the 
new  system  as  the  basic  legal  regime  for  the  Province  of  Quebec.  As  a 
result,   a  new  fundamental  law  of  matrimonial  property,^^  based  upon 

8/^.  at  p.  527  (rev.). 

^Ibii.  (emphasis  added).  Examples,  and  analyses  of  the  legal  functioning  of 
these  new  concepts  may  be  found  in  Study,  Vol.  2,  chapter  4  (Denmark); 
chapter  12  (Norway);  chapter  6  (Federal  Republic  of  Germany);  chapter  10 
(The  Netherlands);  and  Vol.  3,  chapter  17  (Sweden). 

^^Study,  Vol.  2  at  p.  343. 

^^An  Act  Respecting  Matrimonial  Regimes,  Stat.  Que.  1969,  c.  77.  Both  the  Com- 
mission and  its  Research  Team,  on  a  number  of  occasions,  had  the  privilege 
and  great  benefit  of  discussing  these  provisions  in  detail  with  the  representa- 
tives of  the  Office  of  Revision  of  the  Civil  Code. 
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the  recommendations  of  this  report,  was  enacted  and  came  into  force 
in  Quebec  on  July  1,  1970.  This  law  provides,  essentially,  for  separation 
of  property  during  marriage  and  equal  sharing,  upon  death,  divorce  or 
change  of  matrimonial  regime,  of  property  acquired  after  marriage. 
It  combines  the  best  features  of  the  systems  of  separation  of  property 
and  community  property  without  attracting  the  disadvantages  of  either. 
In  other  words,  these  new  approaches  to  the  economic  aspects  of  the 
marriage  relationship  combine  those  features  of  the  separate  property 
system  that  conduce  to  maximum  autonomy  on  the  part  of  each  spouse 
during  the  currency  of  the  marriage  with  an  assured  potential  for  mutuality 
of  participation  in  its  material  assets,  thereby  allowing  a  degree  of  equality 
that  is  unattainable  under  present  Ontario  law. 

At  this  time  in  Ontario,  two  matrimonial  property  regimes  are  in 
fact  available.  The  primary  system  is  that  of  separation  of  property.  The 
second  can  be  called  "the  contractual  regime".  Spouses  who  do  not 
wish  to  be  governed  by  the  law  respecting  separation  of  property  are 
free  to  draw  up  a  marriage  contract  or  settlement  spelling  out  the 
arrangements  by  which  their  relations  with  regard  to  property  are  to  be 
governed.  Such  contracts  tend  to  be  both  complicated  and  expensive. 
They  cannot  be  said  to  be  a  very  prominent  feature  of  the  Ontario  socio- 
legal  culture,  and  are  therefore  usually  not  even  present  to  the  minds 
of  most  people  in  this  province  who  are  about  to  marry.  Apart  from  the 
few  people  who  have  a  great  deal  of  property,  and  for  whom  it  is  worth- 
while to  have  a  marriage  settlement  executed,  Ontario  couples  are  gov- 
erned by  the  residual  regime  prescribed  by  law  for  all  who  do  not  choose 
to  opt  out  of  it — separation  of  property.  As  a  practical  matter,  the  con- 
tractual regime  is  so  rarely  chosen,  that  it  must  be  characterized  as  only 
a  theoretical  possibility  rather  than  as  a  real  alternative  for  persons 
planning  to  marry  in  Ontario.  ^^ 

The  Commission  has  concluded  that  these  alternatives  are  in- 
sufficient. The  law  respecting  the  property  rights  of  married  persons 
that  should  apply  unless  some  other  regime  is  specifically  chosen  by 
the  spouses  should  be  a  system  of  rights  and  obligations  that  is  carefully 
designed  to  accommodate  the  needs  and  aspirations  of  married  men  and 
women  within  the  framework  of  today's  social  and  economic  reafities  in 
Ontario.  The  old  law  of  separation  of  property  can  no  longer  be  said 
to  be  adequate  to  this  task.  In  accordance  with  the  proposals  of  the 
Research  Team  of  the  Family  Law  Project,  the  Commission  therefore 
recommends  that  a  new  matrimonial  property  system  be  created  in 
Ontario,  as  the  law  primarily  applicable  to  married  persons  in  this 
province.  It  should  be  the  basic  regime  for  Ontario,  in  this  respect  re- 
placing the  regime  of  separate  property,  applying  to  all  persons  married 
after  the  effective  date  of  the  legislation  by  which  it  is  created,  unless 
they  formally  elect  to  have  their  property  relations  either  governed  by  the 
regime  of  separate  property  or  by  a  marriage  contract. ^^  This  system, 
hereafter  referred  to  as  "the  matrimonial  property  regime",  will  reflect 
the  Commission's  view  of  marriage  as  a  form  of  economic  partnership. 

loin  the  words  of  the  Research  Team  of  the  Family  Law  Project,  "married 
people  in  Ontario  at  the  present  time  do  not  have  a  very  meaningful  or 
practical  choice  of  matrimonial  regime".  Study,  Vol  3  at  p.  528  (rev.). 

iiDetailed  recommendations  relating  to  choice  of  regime  are  made  in  a  subse- 
quent chapter  of  this  report. 
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The  recommended  creation  of  a  new  system  governing  matrimonial 
property  will  necessarily  involve  a  consideration  of  and  recommendations 
relating  to  not  only  the  respective  rights  of  husband  and  wife  in  physical 
assets,  but  also  such  matters  as  support  obligations,  agency  relations  be- 
tween the  spouses,  controls  on  the  transfer  of  property,  succession  and 
jurisdiction.  The  matrimonial  home  must  be  made  the  subject  of  separate 
treatment,  corresponding  to  its  special  significance  as  a  major  asset,  a 
basic  family  shelter,  and  a  focal  point  for  family  activity.  The  separate 
property  and  contractual  regimes,  both  of  which  would  remain  available 
to  married  persons  in  Ontario,  must  also  be  reassessed  in  light  of  the 
matrimonial  property  regime,  and  appropriate  recommendations  made 
in  relation  thereto.  Finally,  the  implications  of  these  new  proposals  must 
be  considered  in  relation  to  existing  doctrines  that  either  are  or  will 
become  inappropriate,  and  recommendations  made  for  their  modifica- 
tion or  elimination.  The  remainder  of  this  report  is  devoted  to  these 
ends. 

RECOMMENDATIONS 

The  Commission  makes  the  following  recommendations. 

1.  A  new  matrimonial  property  system,  known  as  "the  matrimonial 
property  regime",  should  be  created  in  Ontario,  based  upon 
the  principle  of  marriage  as  an  economic  partnership. 

2.  The  matrimonial  property  regime  should  be  the  basic  regime  for 
Ontario,  applying  to  all  persons  married  after  the  effective  date 
of  the  legislation  by  which  it  is  created,  unless  they  formally 
elect  to  have  their  property  relations  governed  by  the  regime 
of  separation  of  property  or  by  the  contractual  regime. 


CHAPTER  5 

THE  BASIC  PRINCIPLES  OF  THE 
MATRIMONIAL  PROPERTY  REGIME 


Under  the  present  system  of  matrimonial  property  in  Ontario,  most 
spouses  in  harmonious  marriages  can  be  expected  to  arrange  their  prop- 
erty relations  in  a  manner  that  is  most  suitable  to  themselves,  regardless 
of  legal  formahties  such  as  who  holds  title.  Further,  so  long  as  a  marriage 
is  stable  and  is  characterized  by  a  reasonable  degree  of  goodwill,  it  is  fair 
to  say  that  the  system  of  separate  property  itself  does  not  result  in  serious 
prejudice  in  a  material  sense  to  a  married  woman,  even  if  she  neither 
engages  in  gainful  employment  nor  has  independent  property.  It  is  only 
when  a  marriage  breaks  down  or  is  terminated  by  divorce  or  death  that 
reliance  upon  harmonious  arrangements  must  be  replaced  by  the  dictates 
of  the  law,  and  it  is  upon  this  critical  phase  that  the  attention  of  law 
reform  must  be  focused.  It  is  at  such  a  time  that  the  cumulative  effects 
of  the  plethora  of  social  and  economic  phenomena  adverted  to  in  the 
earlier  chapters  of  this  report  are  translated  into  those  legal  results  that 
have  been  found  so  wanting  in  recent  decades. 

The  Commission  therefore  proposes  that,  under  the  matrimonial 
property  regime,  the  spouses  be  separate  as  to  property  during  the  cur- 
rency of  the  marriage,  and  be  entitled  to  an  appropriate  equal  sharing  in 
family  assets^  upon  the  termination  of  the  marriage  by  death  or  divorce, 
or  upon  the  termination  of  the  matrimonial  property  regime  in  certain 
circumstances  other  than  upon  death  or  divorce.  Subject  to  the  Commis- 
sion's subsequent  recommendations  respecting  restrictions  on  dealings 
with  the  matrimonial  home,  and  on  the  making  of  gifts  that  are  other 
than  reasonable  or  customary,  the  property  position  of  the  spouses  during 
marriage  will  be  the  same  as  under  the  present  law  of  Ontario  —  each 
will  be  free  to  hold  and  dispose  of  his  or  her  own  property.  In  other 
words,  each  will  be  separate  as  to  property. 

The  Commission  does  not  propose  that  the  division  of  family  assets 
be  in  kind.  It  is  recommended  that  each  spouse's  share  should  be  achieved 
in  the  form  of  a  money  payment,^  made  pursuant  to  an  equalizing  pro- 
cedure hereinafter  described  as  "the  equalizing  claim".  The  basis  of  the 
matrimonial  property  regime  lies  in  the  requirement  that  the  spouse  with 
the  greater  estate  must  make  a  payment  to  the  spouse  with  the  lesser 
estate,  in  order  to  balance  or  equalize  their  respective  economic  positions. 
The  equalizing  claim  will  be  a  personal  claim  of  debt,  and  not  a  claim 
against  specific  chattels  or  assets.  Its  calculation  will  involve  a  straight- 
forward accounting  procedure,  not  dissimilar  to  those  steps  that  attend 
the  calculation  of  the  value  of  an  estate  following  death. 

The  Commission  recommends  that  the  matrimonial  property  regime 
be  capable  of  being  terminated  in  two  ways:  by  the  death  of  one  spouse, 

iThe  term  "family  assets"  as  used  here  means  those  items  of  separate  property 
of  either  spouse  in  a  marriage  subject  to  the  matrimonial  property  regime 
that  are  liable  to  be  included  in  the  computation  for  the  equal  division  of 
property,  according  to  the  detailed  proposals  made  subsequently  in  this  report. 
The  term  does  not  have  the  same  meaning  as  it  bears  in  the  case  law. 

^Subject  to  the  right  of  the  creditor  spouse  to  accept  property  in  lieu  of  money. 
This  point  is  dealt  with  in  chapter  7,  section  9,  infra. 
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and  by  court  application.  Termination  by  death  is  self-explanatory.  Ter- 
mination by  court  application  can  arise  in  any  one  or  more  of  the  follow- 
ing situations: 

1 .  in  proceedings  for  divorce  under  the  Divorce  Act; 

2.  in  proceedings  for  a  declaration  of  status  which  have  the  effect 
of  determining  that  the  marriage  does  not  now  exist; 

3.  on  a  joint  application  to  the  court  by  the  spouses  for  a  winding- 
up  of  the  regime; 

4.  on  an  appHcation  to  the  court,  by  one  spouse  only,  for  a  winding- 
up  of  the  regime  where  the  spouses  have  been  separated  and  liv- 
ing apart  for  at  least  one  year,  and  where,  in  the  opinion  of  the 
court,  normal  cohabitation  between  them  has  terminated; 

5.  on  an  application  to  the  court  by  one  spouse  for  a  winding-up 
of  the  regime  on  the  ground  that  that  spouse's  legitimate  expecta- 
tions in  the  shareable  values  of  assets  are  jeopardized; 

6.  on  an  appUcation  to  the  court  by  one  spouse  for  a  winding-up 
of  the  regime  where  the  other  spouse  has  sold  the  matrimonial 
home,  or  granted  security  over  it,  without  the  consent  in  writing 
of  the  applicant  spouse  to  the  sale  or  security,  and  there  has  been 
no  court  order  dispensing  with  the  consent  of  the  applicant 
spouse. 

The  Commission  recommends  that  all  property  acquired  during  the 
marriage  by  either  spouse  should  be  subject  to  the  equalizing  claim  be- 
tween the  spouses.  Two  qualifications  exist  in  relation  to  this  recommended 
rule.  The  first  is  that  there  should  be  an  exception  for  property  acquired 
by  either  spouse  during  the  marriage  by  gift,  inheritance,  bequest,  trust 
or  settlement  from  a  third  party,  or  from  the  other  spouse.  The  second 
deals  with  special  considerations  that  arise  on  the  death  of  a  spouse,  dealt 
with  in  a  subsequent  chapter  of  this  report.^ 

The  Commission  recommends  that  ante-nuptial  property  —  that  is, 
property  which  belonged  to  a  spouse  at  the  date  of  the  marriage  —  should 
not  be  brought  into  the  calculation  leading  to  a  division,  but  should  rather 
remaui  separate  property.  However,  the  Commission  recommends  that 
income  from  ante-nuptial  property  or  from  property  received  after  mar- 
riage by  way  of  gift,"*  as  well  as  the  value  of  the  net  capital  appreciation^ 
to  all  such  property,  should  be  shared  between  the  spouses  upon  termina- 
tion of  the  matrimonial  property  regime. 

Once  the  matrimonial  property  regime  has  been  terminated  by  court 
proceedings,  it  will  become  necessary  to  calculate  the  share  to  which  each 
spouse  is  entitled  in  the  value  of  the  matrimonial  assets.  In  order  to 
accompUsh  this,  it  is  essential  that  each  spouse's  property  position  be 

3See  chapter  8,  infra. 

^Subject  to  the  right  of  a  donor,  settlor  or  testator  who  makes  a  gift  to  a 

spouse  expressly  to  provide  that  the  income  therefrom  shall  not  be  subject  to 

the  equalizing  claim.  See  chapter  7,  section  7,  infra. 
^Detailed  recommendations  respecting  "net  capital  appreciation"  are  contained 

in  chapter  7,  sections  4,  5  and  6. 
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determined.  The  following  discussion  assumes  a  division  of  property  based 
upon  an  application  to  the  court. 

The  first  step  is  to  ascertain  the  net  estate  of  each  spouse.  This  will 
be  ascertained  in  a  similar  fashion  to  the  way  in  which  the  net  estate  of 
a  deceased  spouse  is  calculated  under  the  present  law — that  is,  by  valuing 
the  assets  and  deducting  the  debts  and  liabilities.  The  amount  of  the  net 
estate  will  represent  a  determination  of  the  net  worth  of  the  spouse  at 
the  relevant  time,  calculated  on  the  basis  of  ownership  and  title,  including 
estimates  of  the  value  of  future  and  contingent  interests  in  property.  The 
property  with  which  this  calculation  will  be  concerned  is  property  in 
which  the  spouse  has  a  beneficial  interest.  In  circumstances  where  the 
spouses  have  created  a  joint  asset  or  joint  liability,  the  court  should  assess 
half  the  asset  or  liability,  or  such  other  proportion  as  may  appear  to  be 
just,  in  respect  of  the  net  estate  of  each  spouse. 

These  net  estates  may  include  ante-nuptial  property  or  property 
acquired  by  gift,  or  both.  The  Commission  therefore  recommends  that 
each  spouse  should  be  entitled  to  deduct  from  the  amount  of  his  or  her 
net  estate: 

(a)  the  net  value,^  calculated  as  at  the  date  of  the  marriage,  of  prop- 
erty owned  by  the  spouse  at  the  date  of  the  marriage;  and 

(b)  the  net  value,  calculated  as  at  the  date  of  receipt,  of  property 
acquired  by  the  spouse  by  gift,  inheritance,  bequest,  trust  or 
settlement  or  the  like  from  a  third  party  or  from  the  other  spouse; 
as  well  as  the  total  amount  of  income  received  from  such  property 
up  until  the  date  of  the  calculation  of  the  equalizing  claim,  if  the 
donor,  settlor  or  testator  has  expressly  so  provided. 

When  these  values'^  have  been  subtracted  from  each  spouse's  net  estate, 
the  amounts  left  are  their  residuary  estates.  The  total  of  both  residuary 
estates  represents  the  total  financial  product  of  the  marriage  as  an  eco- 
nomic partnership.  It  is  the  view  of  the  Commission  that  each  spouse 
should  be  entitled  to  one-half  this  total  financial  product,  without  regard 
to  the  fact  that  one  spouse  may  own  more  than  one-half  of  the  assets 
that  have  been  valued  in  the  process  of  arriving  at  its  amount.  It  is  at 
this  point  that  results  determined  by  the  concept  of  equahty  should  take 
precedence  over  the  results  that  would  otherwise  be  dictated  by  the  formal 
allocations  of  interests  according  to  legal  title. 

It  therefore  follows  that,  in  order  to  balance  the  shares  of  each 
spouse  in  the  total  financial  product  of  the  marriage,  a  husband  or  wife 
whose  residuary  estate  was  valued  at  less  than  one-half  this  combined 
total  would  be  entitled  to  a  claim  for  the  difference,  to  be  paid  out  of  the 
residuary  estate  of  the  other  spouse. 

6"Net  value"  means  the  value  of  the  property  less  debts  or  liabilities  owed  by 
the  spouse,  as  well  as  the  value  of  the  share,  if  any,  of  any  other  person  with 
an  interest  in  the  property.  This  is  a  "net  worth"  concept,  and  it  is  dealt  with 
in  greater  detail  in  chapter  7,  section  3,  infra. 

7These  basic  rules  assume  that  the  value  of  deductible  property  is  the  same  as 
or  greater  than  its  value  on  the  date  of  the  marriage  or  receipt,  as  the  case  may 
be.  A  decline  in  the  capital  value  of  such  property  poses  a  special  problem 
which  is  dealt  with  in  chapter  7,  section  4,  infra. 
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RECOMMENDATIONS 

The  Commission  makes  the  following  recommendations  in  relation 
to  the  matrimonial  property  regime. 

1 .  The  spouses  should  be  separate  as  to  property  during  the  currency 
of  the  marriage,  and  be  entitled  to  an  equal  sharing  in  the  value 
of  their  combined  assets  acquired  during  marriage,  in  accordance 
with  the  subsequent  detailed  recommendations  of  this  report, 
upon  the  termination  of  the  marriage  by  death  or  divorce,  or 
upon  the  termination  of  the  matrimonial  property  regime  in  cer- 
tain circumstances  other  than  upon  death  or  divorce. 

2.  The  equal  sharing  should  be  accomplished  by  means  of  a  per- 
sonal claim  of  debt  rather  than  by  a  claim  to  specific  assets. 

3.  The  matrimonial  property  regime  should  be  automatically  ter- 
minated by  death,  and  be  capable  of  termination  by  court 
application  in  any  one  or  more  of  the  following  situations: 

a.  in  proceedings  for  divorce  under  the  Divorce  Act; 

b.  in  proceedings  for  a  declaration  of  status  which  would  have 
the  effect  of  determining  that  the  marriage  does  not  now  exist; 

c.  on  a  joint  application  to  the  court  by  the  spouses  for  a 
winding-up  of  the  regime; 

d.  on  an  application  to  the  court,  by  one  spouse  only,  for  a 
winding-up  of  the  regime  where  the  spouses  have  been  sepa- 
rated and  living  apart  for  at  least  one  year,  and  where,  in 
the  opinion  of  the  court,  normal  cohabitation  between  them 
has  terminated; 

e.  on  an  application  to  the  court  by  one  spouse  for  a  winding-up 
of  the  regime  on  the  ground  that  that  spouse's  legitimate 
expectations  in  the  shareable  values  of  assets  are  jeopardized; 

f .  on  an  application  to  the  court  by  one  spouse  for  a  winding-up 
of  the  regime  where  the  other  spouse  has  sold  the  matrimonial 
home,  or  granted  security  over  it,  without  the  consent  in 
writing  of  the  applicant  spouse  to  the  sale  or  security,  and 
there  has  been  no  court  order  dispensing  with  the  consent 
of  the  applicant  spouse. 

4.  The  current  net  value  of  all  property  acquired  during  marriage 
by  either  spouse  should  be  subject  to  the  equalizing  claim  between 
the  spouses,  other  than  the  net  value  of  property  acquired  by 
either  spouse  during  the  marriage  by  gift,  inheritance,  bequest, 
trust  or  settlement  from  a  third  party  or  the  other  spouse,  to- 
gether with  the  amount  of  the  income  earned  from  such  property 
if,  by  the  terms  of  the  gift,  trust  or  settlement,  the  income  is 
expressly  declared  not  to  be  subject  to  an  equaHzing  claim. 

5.  The  net  value  of  all  ante-nuptial  property,  determined  at  the  date 
of  the  marriage,  should  not  be  brought  into  the  calculation  of 
the  equalizing  claim. 

6.  The  value  of  the  net  capital  appreciation  to  all  property  deduct- 
ible pursuant  to  recommendations  4   and  5   above  should  be 
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shared  between  the  spouses  rather  than  being  a  deductible  item 
in  tlie  valuation  of  assets  held  at  the  time  of  termination  of  the 
matrimonal  property  regime. 

7.  The  amount  of  the  income  earned  from  all  property  deductible 
pursuant  to  recommendations  4  and  5  above,  except  as  provided 
in  recommendation  4,  should  not  be  a  deductible  item  in  the 
valuation  of  assets  held  at  the  time  of  termination  of  the  matri- 
monial property  regime. 


CHAPTER  6 


THE  CALCULATION 

OF  THE  EQUALIZING  CLAIM 


Assuming  a  termination  of  the  matrimonial  property  regime  by  court 
application,  the  following  material  shows  a  schematic  representation  of 
the  steps  necessary  for  the  calculation  of  the  equahzing  claim. 


Step  1 :  Calculating  Net  Estate 

Value  all  property  owned  by 
the  wife  at  the  date  of  termi- 
nation of  the  matrimonial  re- 
gime. Subtract  existing  debts 
and  Uabilities.  The  result  is  the 
wife's  net  estate. 

Step  2:  Calculating  Residuary  Estate 

Subtract  from  the  wife's  net 
estate: 

a.  the  net  value  of  property 
owned  at  the  date  of  the 
marriage;  and 

b.  the  net  value  of  property 
acquired  during  marriage 
by  gift,  settlement,  trust, 
etc. 

The  result  is  the  wife's  resid- 
uary estate. 


Value  all  property  owned  by 
the  husband  at  the  date  of 
termination  of  the  matrimonial 
regime.  Subtract  existing  debts 
and  Uabilities.  The  result  is 
the  husband's  net  estate. 


Subtract   from   the   husband's 
net  estate: 

a.  the  net  value  of  property 
owned  at  the  date  of  the 
marriage;  and 

b.  the  net  value  of  property 
acquired  during  marriage 
by  gift,  settlement,  trust, 
etc. 

The    result    is    the    husband's 
residuary  estate. 


Step  3:  Calculating  the  Total  Financial 

Product  of  the  Matrimonial  Partnership 

The  wife's  residuary  estate 
is  added  to: 

-\-  The  husband's  residuary  estate 
resulting  in: 

The  total  financial  product  of  the  marriage. 

Step  4:  Equalizing  the  Financial  Position  of  Each  Spouse 

The  total  financial  product  of  the 
marriage  is  divided  by  two 

from  which  is  subtracted: 

—  The  value  of  the  smaller  residuary  estate 

resulting  in: 

The  amount  of  the  equalizing  claim  payable  by  the  spouse  with  the 
larger  residuary  estate  to  the  spouse  with  the  smaller  residuary  estate. 
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Step  5:  Settlement  of  the  Equalizing  Claim 


The  court  orders  the  payment  of  the  equalizing  claim  to  the  spouse 
with  the  smaller  residuary  estate.  Each  spouse  will  then  have  an 
equal  share  in  the  total  financial  product  of  the  marriage. 


Examples : 


1.  Mr.  and  Mrs.  X  had  no  property  when  they  were  married.  Mrs.  X 
was  employed  from  time  to  time  during  the  marriage.  Neither 
spouse  received  any  gifts  during  marriage.  Matrimonial  diffi- 
culties have  arisen  and  a  divorce  is  pending. 

Net  Estates:  Mr.     X:  $25,000 

Mrs.    X:  $  5,000 

Residuary  Estates:  Since  there  are  no  deductions  these  are 

also  the  residuary  estates. 

Mrs.  X,  having  the  lesser  residuary  estate,  is  entitled  to  an  equal- 
izing claim  against  Mr.  X.  This  will  be  calculated  as  follows: 

Determine  the  total  financial  product  of  the  marriage: 

$25,000  plus  $5,000  =  $30,000 

Which  is  divided  into  equal  shares: 

$30,000  =   $15,000 
2 

Determine   the   difference   between  Mrs.   X's  smaller  residuary 
estate  and  an  equal  share  in  the  total: 

$15,000  minus  $5,000  =  $10,000  =  equalizing  claim 

Mr.  X  pays  Mrs.  X  the  amount  of  the  equalizing  claim: 

Final  Share  in  the 
Residuary  Equalizing  Total  Financial  Prod- 

Estate  Claim  uct  of  the  Marriage 


Mr.    X:     $25,000        minus        $10,000        resulting  in:       $15,000 
Mrs.  X:     $  5,000        plus  $10,000       resulting  in:       $15,000 

2.    Same  facts  as  hypothesis  1.,  except  that  Mrs.  X  was  not  employed. 
Her  net  and  residuary  estates  are  therefore  both  zero. 

Determine  the  total  financial  product  of  the  marriage: 

$25,000  plus  zero  =  $25,000 

Which  is  divided  into  equal  shares: 

$25,000  =:  $12,500 

2 
Determine   the   difference   between  Mrs.   X's  smaller  residuary 
estate  and  an  equal  share  in  the  total: 

$12,500  minus  zero  =  $12,500  =  equalizing  claim 
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Mr.  X  pays  Mrs.  X  the  amount  of  the  equalizing  claim: 


Mr.    X: 
Mrs.  X: 


Residuary 
Estate 

$25,000 
zero 


mmus 
plus 


Equalizing 
Claim 

$12,500 
$12,500 


Final  Share  in  the 
Total  Financial  Prod- 
uct of  the  Marriage 


resulting  in: 
resulting  in: 


$12,500 
$12,500 


Mr.  Y  owned  a  small  company,  the  shares  of  which  were  valued 
at  $10,000  at  the  date  of  his  marriage  to  Mrs.  Y.  Mrs.  Y  kept 
the  books  for  the  business  at  no  salary  until  children  were  born, 
after  which  she  devoted  her  time  to  the  home.  When  the  children 
were  older,  Mrs.  Y  became  a  salaried  bookkeeper  in  the  business. 
Mrs.  Y  had  $4,000  at  the  date  of  marriage,  and  received  a 
legacy  of  $3,000  from  an  uncle  during  the  marriage.  The  busi- 
ness prospered  and  the  shares  were  worth  $50,000  when  the 
parties  were  divorced.  Mr.  Y's  other  assets  and  savings  total 
$8,000.  Mrs.  Y's  savings  from  her  salary  come  to  a  total  of 
$12,000.  Mr.  Y  has  a  debt  of  $300,  which  is  his  share  of  a 
pledge  to  purchase  a  bell  for  his  church. 


Value  of  Ante-Nuptial  Property: 
Value  of  Uncle's  Legacy  to 


Mr.    Y 
Mrs.  Y 

Mrs.  Y 


$10,000 
$  4,000 

$  3,000 


Calculating  Net  Estates: 

Total  Value 

of  Property 

at  Termination 


Mr.     Y: 
Mrs,  Y: 


$58,000 
$19,000 


mmus 
minus 


Liabilities 

and 

Debts 

$300 
zero 


resulting  in: 
resulting  in. 


Net 
Estate 

$57,700 
$19,000 


Calculating  Residuary  Estates: 


Net 
Estate 


Ante- 
Nuptial 
Property 


Gifts 

During 

Marriage 


Residuary 
Estate 


Mr.     Y:  $57,700  minus    $10,000  minus    zero     resulting  in:  $47,700 
Mrs.   Y:  $19,000  minus    $  4,000  minus  $3,000  resulting  in:  $12,000 

Determine  the  total  financial  product  of  the  marriage: 

$47,700  plus  $12,000  =  $59,700 

Which  is  divided  into  equal  shares: 

$59,700  =  $29,850 


Determine   the   difference   between  Mrs.    Y's  smaller  residuary 
estate  and  an  equal  share  in  the  total: 


$29,850  minus  $12,000  =  $17,850  =  equaUzing  claim 
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Mr.  Y  pays  Mrs.  Y  the  amount  of  the  equalizing  claim: 

Final  Share  in  the 
Residuary  Equalizing  Total  Financial  Prod- 

Estate  Claim  uct  of  the  Marriage 


Mr.    Y:       $47,700       minus       $17,850       resulting  in:       $29,850 
Mrs.  Y:       $12,000       plus  $17,850       resulting  in:       $29,850 

In  this  situation,  each  spouse  retained  the  value  of  ante-nuptial  prop- 
erty and  in  addition,  Mrs.  Y  retained  the  value  of  her  legacy  received 
during  the  marriage.  The  balance  of  $59,700  represents  the  net  amount 
of  earnings  and  capital  gains  that  the  economic  partnership  has  managed 
to  amass,  and  it  is  divided  evenly  between  the  spouses. 

4.  Mr.  Z  is  a  salaried  employee.  At  the  date  of  the  marriage  he  had 
a  bank  account  with  a  credit  of  $3,000,  and  his  wife  an  account 
with  a  credit  of  $500.  His  wife  has  supplemented  the  family 
income  by  doing  sewing  and  dressmaking  at  home.  Shortly  be- 
fore the  breakdown  of  their  marriage,  Mr.  and  Mrs.  Z  purchased 
new  furniture  for  their  home,  through  a  store  credit  account  in 
Mr.  Z's  name.  At  the  time  of  the  termination  of  the  regime,  this 
debt  amounts  to  $2,500.  It  is  the  only  debt  of  either  spouse. 
Mr.  Z's  separate  property  consists  of  an  automobile,  camera 
equipment  and  a  bank  account,  of  a  total  value  of  $4,500,  plus 
the  furniture.  Mrs.  Z's  separate  property  consists  of  two  $1,00D 
savings  bonds,  plus  her  dressmaking  and  sewing  paraphernalia. 

Value  of  Ante-Nuptial  Property:         Mr.    Z:     $3,000 

Mrs.  Z:     $    500 

Calculating  Net  Estates: 


Total  Value                           Liabilities 
of  Property                                and 
at  Termination                           Debts 

Net 
Estate 

Mr.    Z:         $7,000         minus         $2,500         resulting  in: 
Mrs.  Z:         $2,500         minus           zero           resulting  in: 

$4,500 
$2,500 

Calculating  Residuary  Estates: 

Ante-                    Gifts 
Net                       Nuptial                 During 
Estate                    Property               Marriage 

Residuary 
Estate 

Mr.    Z:     $4,500  minus     $3  flOO  minus     zero     resulting  in:     $1,500 
Mrs.  Z:     $2,500  minus      $    500  minus     zero     resulting  in:     $2,000 

Determine  the  total  financial  product  of  the  marriage: 

$1,500  plus  $2,000  =  $3,500 

Which  is  divided  into  equal  shares: 

$3,500  =  $1,750 


Determine  the  difference  between  Mr.  Z's  smaller  residuary  estate 
and  an  equal  share  in  the  total: 

$1,750  minus  $1,500  =  $250  =  equalizing  claim 
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Mrs.  Z  pays  Mr.  Z  the  amount  of  the  equalizing  claim. 


Mrs.  Z: 
Mr.    Z: 


Residuary 
Estate 

$2,000 
$1,500 


mmus 
plus 


Equalizing 
Claim 

$250 
$250 


Final  Share  in  the 
Total  Financial  Prod- 
uct of  the  Marriage 


resulting  in: 
resulting  in: 


$1,750 
$1,750 


In  this  case,  the  furniture  debt  of  $2,500  reduced  the  value  of  Mr.  Z's 
estate  from  a  gross  total  of  $7,000  to  a  net  value  of  $4,500.  Since  the 
furniture  was  among  the  assets  included  in  the  $7,000  total,  it  can  be  seen 
that,  had  it  not  been  purchased  in  the  first  place,  Mr.  Z's  final  position 
would  not  be  changed.  The  total  value  of  his  assets  would  then  be  only 
$4,500  but  he  would  have  no  debts  or  Uabilities.  His  net  estate  therefore 
would  also  be  $4,500,  and  his  residuary  estate  would  still  be  $1,500.  The 
equahzing  claim  of  $250  would  still  be  payable  from  Mrs.  Z  to  Mr.  Z. 
When  only  the  gross  totals  in  this  example  are  considered,  Mr.  Z  appears 
to  be  much  better  off  than  his  wife.  In  terms  of  financial  gain  during  the 
marriage,  however,  Mrs.  Z  has  done  better  than  her  husband. 

5.  Same  facts  as  example  4,  except  that  the  debt  of  $2,500  resulted 
from  a  bank  loan  taken  out  by  Mr.  Z  to  pay  for  a  world  cruise 
for  both  spouses.  In  this  case,  there  will  be  a  debt  against  Mr.  Z's 
estate,  not  balanced  by  an  asset  owned  by  Mr.  Z  at  the  termination 
of  the  matrimonial  regime. 


Value  of  Ante-Nuptial  Property; 
Calculating  Net  Estates: 


Mr.   Z:     $3,000 
Mrs.  Z:     $    500 


Mr.  Z: 
Mrs.  Z: 


Total  Value 

of  Property 

at  Termination 

$4,500 
$2,500 


mmus 
minus 


Liabilities 

and 

Debts 

$2,500 
zero 


resulting  in. 
resulting  in: 


Calculating  Residuary  Estates: 


Net 
Estate 


Ante- 
Nuptial 
Property 


Gifts 

During 

Marriage 


Mr.  Z:     $2,000  minus     $3,000  minus     zero     resulting  in: 
Mrs.  Z:     $2,500  minus     $    500  minus     zero     resulting  in: 


Net 
Estate 

$2,000 
$2,500 


Residuary 
Estate 

-$1,000 
$2,000 


This  example  contains  a  special  problem — the  negative  residuary 
estate.  The  Research  Team  of  the  Family  Law  Project  recommended  that 
"if  allowable  deductions  exceed  the  positive  net  estate  of  a  spouse,  the 
residuary  estate  ...  be  taken  as  a  zero  and  not  as  a  minus  quantity".^ 
Assuming  for  the  sake  of  illustration  that  such  a  negative  value  should  be 
allowed,  when  the  residuary  estates  of  Mr.  and  Mrs.  Z  are  combined,  it 
can  be  seen  that  the  debt  attributable  to  Mr.  Z's  estate  reduces  the  total 
financial  product  of  the  marriage  to  $1,000.  Since  an  equal  share  in  this 
total  is  $500,  any  formula  that  allowed  the  computation  of  negative  resid- 
uary estates  would  result  in  an  equalizing  claim  of  $1,500,  payable  by 

^Study,  Vol.  3  at  p.  550  (rev.). 
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Mrs.  Z.  If  negative  values  are  not  allowed,  Mr.  Z's  residuary  estate  would 
be  assigned  a  value  of  zero.  In  such  a  case,  the  total  financial  product  of 
the  marriage  would  be  $2,000,  resulting  in  an  equalizing  claim  of  only 
$1,000,  again  payable  by  Mrs.  Z. 

The  equalizing  claim  is  a  means  for  not  only  sharing  gains,  but  also, 
in  some  situations,  sharing  debts.  A  debt  will  be  shared  in  every  case  where 
it  is  not  offset  by  corresponding  assets  in  the  estate  of  the  spouse  who  is 
responsible  for  its  payment,  even  though  there  is  no  negative  residuary 
estate.2  In  example  5,  it  is  clear  that  the  first  $1,500  of  Mr.  Z's  debt  to 
the  bank  will  be  shared,  because  this  is  the  amoimt  that  is  sufficient  to 
reduce  his  residuary  estate  to  zero.  If  he  is  not  allowed  to  include  the  fuU 
debt  of  $2,500  in  the  equalizing  claim  computation,  by  means  of  a  nega- 
tive residuary  estate  of  —$1,000,  then  he  alone  will  have  to  contribute 
the  remaining  $1,000  of  the  debt  out  of  his  own  resources.  If  he  is 
allowed  to  have  a  negative  residuary  estate,  $500  more  will  be  added  to 
the  equalizing  claim  payable  by  Mrs.  Z,  meaning  that,  in  effect,  the  full 
debt  is  divided. 

The  Research  Team  of  the  Family  Law  Project  considered  this 
problem  in  these  terms  i^ 

Theoretically,  it  is,  of  course,  possible  to  take  into  account  net  estates 
and  residuary  estates  that  are  less  than  zero.  This  would  mean  re- 
moving the  condition  aheady  proposed  that  a  residuary  estate  cannot 
be  less  than  zero.  The  removal  of  this  condition  would  be  analogous 
to  the  usual  law  and  economics  of  joint  venture  and  business  and 
professional  partnerships.  It  involves,  in  effect,  the  possibility  of  shar- 
ing losses  as  well  as  gains,  and  logically  this  may  seem  an  attractive 
position  to  take  because  it  produces  a  symmetrical  scheme.  The 
Family  Law  Project  has  given  consideration  to  the  possible  effects 
in  practice  of  permitting  negative  estates.  By  and  large,  the  intro- 
duction of  negative  estates  would  mostly  have  an  effect  on  the  position 
of  creditors  of  the  spouses  rather  than  on  the  property  position  of 
the  spouses  inter  se. 

It  was  then  stated  that  if  a  negative  net  or  residuary  estate  were 
caused  by  the  business  or  professional  misfortunes  of  a  husband,  it  was 
quite  hkely  that  a  wife  would  have  made  no  contribution  to  the  situation. 
She  may  have  been  unaware  of  it  and,  even  had  she  known,  she  may  have 
had  no  means  of  preventing  it."*  The  point  was  also  made  that  a  household 
could  live  beyond  its  means  and  build  up  an  excess  of  debts  through  in- 
judicious use  of  consumer  credit.^  These  debts  could  be  reflected  as  a 
negative  value  in  the  estate  of  either  spouse,  depending  as  much  upon 

2See,  e.g.,  example  3,  supra.  In  that  case,  Mr.  Y  had  a  debt  of  $300,  arising 
from  his  pledge  to  help  purchase  a  bell  for  his  church.  The  subtraction  of 
this  debt  in  thq  calculation  of  his  net  estate  resulted  in  a  reduction  of  $150  in 
the  amount  of  the  equalizing  claim  otherwise  payable  by  him.  Although  the 
responsibility  for  payment  remained  with  Mr.  Y,  the  effect  of  the  equalizing 
claim  was  to  cause  both  spouses  to  share  the  financial  burden. 

^Study,  Vol.  3  at  pp.  555-56  (rev.). 

4W.  at  p.  557  (rev.). 

5Ibid. 
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which  was  named  on  the  credit  cards  as  upon  the  identity  of  the  spouse 
who  actually  conducted  the  transactions.  It  was  concluded:^ 

Although  it  has  no  very  strong  views  on  the  point,  the  Family  Law 
Project  feels  that  the  change  from  the  present  law  might  be  less  if 
negative  residuary  estates  are  not  permitted  and  so  recommends 
accordingly. 

The  Commission  agrees  in  principle  with  this  conclusion.  Full 
participation  in  gains,  as  of  right,  will  be  a  new  concept  in  the  law  of 
Ontario,  but  it  is  a  necessary  step  in  view  of  the  present  imbalance  in  the 
economic  position  of  the  partners  in  a  marriage.  Full  sharing  of  losses 
may  seem  to  follow  as  a  matter  of  theoretical  symmetry,  but,  unUke  the 
sharing  of  gains,  this  would  not  necessarily  be  an  advance  towards  the  goal 
of  minimizing  economic  disadvantages. 

The  Commission  therefore  recommends  the  adoption  of  the  basic 
rule  that  business,  speculative  and  other  debts  and  Habilities  should  be 
taken  into  the  equalizing  claim  computation  only  to  the  extent  that  they 
result  in  the  reduction  of  a  residuary  estate  to  zero.  However,  as  discussed 
below,  a  negative  residuary  estate  should  be  a  possibiUty  in  certain  limited 
circumstances. 

The  conclusion  of  the  Research  Team  of  the  Family  Law  Project 
recommending  against  negative  residuary  estates  was  consistent  with  its 
treatment  of  capital  losses  which  reduced  the  value  of  ante-nuptial  or 
deductible  gift  property.  Under  the  proposals  of  the  Study,  the  value  of 
ante-nuptial  property  as  at  the  date  of  the  marriage  could  be  subtracted 
by  a  spouse  from  his  or  her  net  estate,  even  though  that  property  had 
imdergone  an  intervening  decline  in  value.  A  similar  rule  was  recom- 
mended for  gift  property  —  its  value  at  the  date  of  acquisition  could  be 
withdrawn  from  the  value  of  the  net  estate.  The  adoption  of  this  rule  for 
valuation  of  ante-nuptial  and  gift  property  meant  that  a  negative  residuary 
estate  could  have  been  a  possible  result  of  capital  losses  as  well  as  debts. 
Such  would  be  the  case,  for  example,  if  a  spouse  suffered  a  total  capital 
loss  of  his  or  her  ante-nuptial  property  and  also  failed  to  acquire  any 
assets  after  marriage.  Such  a  spouse  would  have  a  net  estate  of  zero,  even 
without  debts,  and,  if  allowed  to  do  so,  could  claim  a  negative  residuary 
estate  in  an  amount  equal  to  the  lost  value,  fixed  as  at  the  date  of  the 
marriage,  of  the  ante-nuptial  property.  Debts  combined  with  capital  losses 
could  also  be  seen  to  lead  to  a  negative  residuary  estate.  The  response  of 
the  Research  Team  of  the  Family  Law  Project  was  to  recommend  against 
allowing  negative  residuary  estates  in  any  circumstances. 

In  this  report,  the  Commission  proposes  substantially  different  rules 
for  dealing  with  capital  losses  to  the  value  of  ante-nuptial  or  deductible 
gift  property.'^  As  a  result  of  these  recommendations,  a  capital  loss  occurr- 
ing to  the  value  of  such  property  cannot  create  or  contribute  to  a  negative 
residuary  estate.  The  only  factor  that  can  cause  such  a  result  will  be 
indebtedness. 

7The  gist  of  the  proposal  is  that  the  value  of  deductible  property  may  not  be 
an  amount  in  excess  of  its  value  on  the  date  the  regime  is  terminated.  This 
rule  leads  to  the  result  that  lost  capital  values  cannot  be  deducted  from  other- 
wise shareable  assets,  and  cannot  thereby  cause  or  contribute  to  a  negative 
residuary  estate.  See  chapter  7,  sections  4,  5  and  6,  infra. 
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Having  limited  the  range  of  causes  of  negative  residuary  estates 
through  an  alteration  to  the  proposals  of  the  Study,  the  Commission  was 
in  a  position  to  consider  the  narrow  question  of  whether  there  are  any 
classes  of  debts  that  should  be  fully  shared.  When  isolated  from  the  diffi- 
cult problems  posed  by  capital  losses,  it  appeared  to  the  Commission  that 
one  specific  exception  to  the  basic  recommendation  against  negative 
residuary  estates  should  be  made.  This  exception  arises  from  the  recom- 
mendation of  the  Research  Team  of  the  Family  Law  Project  that  two 
essential  obligations  should  be  included  in  Ontario's  family  law.  These 
are  that  parents  should  be  under  a  legal  obligation  to  maintain  their 
children  "based  upon  their  respective  resources  and  ability  to  pay",  and 
that  the  spouses  should  each  have  a  legal  obligation  to  contribute,  accord- 
ing to  their  means,  to  their  own  mutual  support.^  In  the  normal  course  of 
events,  financial  provision  to  meet  these  obligations  will  be  a  matter  of 
private  arrangements  between  the  spouses.  Upon  the  termination  of  the 
matrimonial  property  regime,  however,  it  may  appear,  as  a  matter  of 
formal  legal  responsibiUty,  that  one  spouse  must  undertake  to  discharge 
a  disproportionate  share  of  these  liabilities,  notwithstanding  that  they  were 
incurred  pursuant  to  specific  legal  obligations  that  are  essential  for  the 
maintenance  and  benefit  of  the  family  as  a  whole.  The  Commission  there- 
fore concludes  that  there  should  be  a  sharing  of  debts  unpaid  at  the 
termination  of  the  matrimonial  property  regime  that  were  assumed  for  the 
purpose  of  discharging  either  the  obligation  to  support  children  of  the 
marriage^  or  for  the  purpose  of  contributing  towards  the  mutual  support 
of  both  spouses.  1^ 


^Id.  at  pp.  536-37  (rev.).  These  recommendations  of  the  Research  Team  of  the 
Family  Law  Project  are  dealt  with  more  fully  in  the  later  chapter  of  this  report 
entitled  "Support  Obligations". 

9The  Research  Team  of  the  Family  Law  Project  did  not  recommend  limiting 
the  obligation  to  the  maintenance  of  "children  of  the  marriage",  but  rather 
recommended  that  it  should  be  a  general  obligation  on  a  spouse  to  maintain 
all  his  or  her  children.  The  term  "children  of  the  marriage"  is  not  used  here 
to  limit  the  scope  of  the  obligation  in  relation  to  children  of  a  former  marriage 
or  illegitimate  children,  but  to  indicate  that  the  only  debts  which  should  be 
shared  through  a  negative  residuary  estate  are  those  incurred  for  the  main- 
tenance of  children  with  respect  to  whom  both  spouses  have  an  obligation, 
10/.^.,  wherever  the  debts  of  one  spouse  exceed  his  or  her  assets,  the  spouse 
responsible  for  the  payment  of  debts  in  these  categories  should  be  allowed  to 
claim  a  negative  residuary  estate  to  the  extent  that  the  subtraction  of  the 
amount  of  such  debts  causes  his  or  her  residuary  estate  to  become  a  negative 
figure.  An  alternative  solution  would  be  to  make  both  spouses  directly  liable 
to  third  party  creditors  for  all  debts  incurred  at  all  times  during  the  marriage, 
pursuant  to  the  obligations  of  support  or  maintenance.  In  substance,  this 
alternative  was  adopted  in  Sweden,  Denmark,  Norway,  Finland  and  Iceland 
about  50  years  ago.  See  Study,  Vol.  2  at  p.  361:  "Either  spouse  has  the 
authority  to  undertake  transactions  that  are  customary  for  ordinary  household 
management  or  the  bringing  up  of  their  children,  and  these  will  be  binding  on 
the  other  spouse.  .  .  .  [I]f  ...  a  spouse  buys  something  outside  the  range 
of  transactions  covered  by  this  provision,  only  the  property  of  the  purchasing 
spouse  is  affected."  Such  a  solution  would,  however,  affect  every  transaction 
which  might  fall  within  these  categories  of  obligation,  whereas  only  a  negligible 
proportion  of  debts  incurred  for  these  purposes  would  result  in  a  situation 
where  the  debts  of  a  spouse  exceeded  his  or  her  assets  at  the  termination  of 
the  matrimonial  regime.  A  duty  of  contribution  in  these  few  cases  seems 
preferable  at  this  time  to  the  creation  of  conditions  which  may  result  in  the 
introduction  of  unnecessary  complexities  into  all  commercial  practices  involving 
the  supply  of  goods  and  services  to  families. 
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Using  the  bank  loan  of  $2,500  taken  out  by  Mr.  Z  in  example  5  to 
illustrate  the  application  of  these  principles,  there  would  be  a  negative 
residuary  estate  of  —$1,000  if  the  money  had  been  used  in  discharge  of 
either  a  support  or  a  maintenance  obligation.  A  negative  residuary  estate 
would  not  be  allowed,  however,  had  the  debt  been  incurred  for  other 
purposes,  not  related  to  the  support  or  maintenance  obhgations,  even 
though  it  might  also  appear  that  both  spouses  or  the  whole  family  had 
benefited.  For  example,  the  debt  should  be  shared  if  it  had  become 
necessary  for  Mr.  Z  to  borrow  the  $2,500  in  order  to  pay  rent  and  buy 
food  for  the  family.  A  second  example  would  be  that  of  a  child  of  the 
marriage  being  seriously  injured  and  the  parents  finding  that  it  was  neces- 
sary for  the  child  to  undergo  expensive  special  therapy  in  a  private  clinic, 
and  their  public  and  private  insurance  plans  did  not  cover  the  full  cost. 
Following  the  obvious  limitations  of  these  categories,  it  is  apparent  that  the 
use  of  the  money  for  a  world  cruise  is  not  related  to  a  support  or  a  main- 
tenance obligation,  and  therefore  Mr.  Z  could  not  claim  a  negative  resid- 
uary estate  under  the  facts  of  example  5. 

RECOMMENDATIONS 

The  Commission  makes  the  following  recommendations. 

1 .  A  spouse's  post-nuptial  debts  and  liabilities,  except  as  provided  in 
recommendation  2,  below,  should  be  taken  into  the  equaUzing 
claim  computation  only  to  the  extent  that  they  result  in  the 
reduction  of  the  residuary  estate  of  that  spouse  to  zero. 

2.  There  should  be  a  sharing  of  those  debts  unpaid  at  the  termination 
of  the  matrimonial  property  regime  that  were  assumed  for  the 
purpose  of  discharging  either  the  obligation  to  support  children 
of  the  marriage  or  for  the  purpose  of  contributing  towards  the 
mutual  support  of  both  spouses. 


CHAPTER  7 


IDENTIFICATION,  VALUATION 
ACCOUNTING  AND  SETTLEMENT 


1.  THE  PRESUMPTION  OF  EQUALIZATION 

The  Commission  recommends  that  it  be  presumed,  unless  the  contrary 
is  shown,  that  all  the  property  of  each  spouse  is  shareable. ^  The  effect  of 
this  recommendation  will  be  twofold.  First,  it  will  require  that,  at  the  time 
of  the  termination  of  the  matrimonial  property  regime  by  a  court,  the 
spouse  who  claims  the  existence  of  post-nuptial  debts  or  who  seeks  to 
deduct  certain  amounts  from  his  or  her  net  estate,  on  the  grounds  that 
they  represent  the  allowable  deductible  values  of  ante-nuptial  or  gift 
property,  bear  the  burden  of  proof  in  the  establishment  of  such  claims. 
Secondly,  this  presumption  will  operate  in  cases  where  a  spouse  in  posses- 
sion of  property  seeks  to  avoid  the  inclusion  of  some  or  all  of  its  value 
in  his  or  her  net  estate  on  the  grounds  that  it  is  held  in  trust,  or  that  a 
third  party  has  a  beneficial  interest  therein.  The  presumption  should 
operate  only  between  the  spouses,  and  findings  respecting  beneficial  in- 
terests should  not  affect  proprietary  and  equitable  rights  of  third  parties, 
but  only  the  value  of  the  net  estate  of  the  spouse  in  possession.  The  pre- 
sumption should  operate  only  in  court  proceedings  dealing  with  the  ter- 
mination of  the  matrimonial  property  regime  and  not  in  other  proceedings 
between  the  spouses  which  may  involve  property  issues.^ 

2.  ANTE-NUPTIAL  PROPERTY: 
FUNDAMENTAL  CONSIDERATIONS 

Given  that  the  purpose  of  the  matrimonial  property  regime  is  to 
provide  for  the  sharing  of  property  acquired  after  the  date  of  the  marriage, 
it  follows  that  the  value  of  property  owned  at  the  time  of  the  marriage 
must  be  excluded  from  the  computation  that  fixes  the  value  of  the  assets 
that  are  subject  to  the  equaUzing  claim.  Since  the  shareable  assets  are 
reflected  in  a  spouse's  residuary  estate,  the  basic  formula  recommended 
by  the  Research  Team  of  the  Family  Law  Project  was  that  the  amount 
of  the  residuary  estate  be  arrived  at  by  deducting  from  a  spouse's  net 
estate  the  net  value  of  his  or  her  ante-nuptial  property,  taken  as  it  existed 
at  the  date  of  the  marriage.  In  converting  this  recommendation  into 
proposals  for  legislation,  three  related  questions  are  presented. 

(a)  Should  the  rules  of  the  matrimonial  property  regime  allow  a 
spouse  to  deduct,  as  ante-nuptial  property,  the  value  of  property 
owned  at  the  time  of  marriage  minus  debts  and  liabilities  per- 

iThis  is  based  upon  the  recommendation  of  the  Research  Team  of  the  Family 
Law  Project  that  "the  onus  of  proof  in  regard  to  allowable  deductions  ...  be 
on  the  spouse  making  the  claim.":  Study,  Vol.  3  at  p.  550  (rev.).  Some  form 
of  this  presumption  is  a  common  feature  of  the  matrimonial  property  systems 
in  the  Nordic  countries,  which  are  based  on  general  principles  similar  to  those 
adopted  by  the  Research  Team  of  the  Family  Law  Project.  A  substantially 
similar  presumption  is  now  operating  in  Quebec's  new  "partnership  of  acquests". 
See  An  Act  respecting  matrimonial  regimes,  Stat.  Que.  1969,  c.  77,  s.  27. 

V.e.,  the  presumption  would  be  inappropriate  in  proceedings  for  the  summary 
disposition  of  questions  of  property  between  husband  and  wife  under  section  12 
of  The  Married  Women's  Property  Act,  R.S.O.  1970,  c.  262. 
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taining  to  that  property,  or  should  the  rules  base  the  computation 
of  a  spouse's  ante-nuptial  position  upon  an  assessment  of  all  his 
or  her  assets,  debts  and  liabilities — i.e.,  upon  net  worth? 

When,  for  the  purpose  of  establishing  the  value  of  allowable  deductions, 
the  precise  meaning  of  "ante-nuptial  property",  is  settled  by  an  answer  to 
this  question,  then 

(b)  how  should  the  rules  of  the  matrimonial  property  regime  deal 
with  capital  gains  accruing  to  ante-nuptial  property?  and 

(c)  how  should  the  rules  of  the  matrimonial  property  regime  deal 
with  capital  losses  reducing  the  value  of  ante-nuptial  property? 

These  questions  will  be  dealt  with  in  turn. 

3.  ANTE-NUPTIAL  PROPERTY:  VALUATION  FOR  DEDUCTION 

The  Research  Team  of  the  Family  Law  Project  recommended  that 
an  allowable  deduction  from  a  net  estate  for  ante-nuptial  property  should 
be  fixed  at  "the  net  value  of  the  property.  .  .  .  Here  'net  value'  means 
the  value  less  debts  or  liabilities  pertaining  to  the  property.  .  .  ."^  It  is  the 
view  of  the  Commission  that  for  the  operation  of  the  equahzing  claim 
computation  to  be  fair  and  reasonable  in  a  wide  range  of  circumstances, 
some  modification  must  be  made  to  this  recommended  rule.  All  things 
of  value  may  be  "property"  but  all  factors  which  result  in  a  diminution 
in  value  are  not  necessarily  "debts  and  liabilities  pertaining  to  property". 
In  some  cases,  the  Study's  formula  for  determining  the  deductible  value 
of  ante-nupitial  property  would  allow  a  spouse  to  be  credited  with  a  deduc- 
tion in  excess  of  the  actual  value  of  his  or  her  original  financial  position 
at  the  time  of  marriage.  Inasmuch  as  the  net  estate  of  a  spouse  is  really 
his  or  her  net  worth  at  the  valuation  date  established  for  termination  of 
the  matrimonial  regime,  then  it  follows,  if  undesirable  distortions  are  to 
be  avoided,  that  the  only  meaningful  concept  upon  which  an  ante-nuptial 
deduction  from  a  net  estate  can  be  based  is  also  that  of  net  worth. 

A  person  who  is  about  to  be  married  may  have  both  property  and 
debts.  If  he  marries,  and  later  comes  to  a  termination  of  the  matrimonial 
property  regime,  the  value  of  the  ante-nuptial  property  that  he  would  be 
able  to  deduct  from  his  net  estate  should  not  depend  upon  whether  his 
debts  were  connected  with  that  specific  property.  Two  examples  will  illus- 
trate the  nature  of  the  Commission's  concern  with  the  establishment  of  the 
proper  formula: 

(a)  X,  about  to  be  married,  is  given  a  summer  cottage  worth  $3,000 
by  his  brother,  on  the  understanding  that  X  will  assume  the 
mortgage  payments.  The  balance  due  is  $1,000.  Assuming  this  is 
his  only  asset,  the  net  value  of  X's  ante-nuptial  property  is  $2,000. 
His  net  worth  is  also  $2,000. 

(b)  Y,  about  to  be  married,  is  given  a  building  lot  worth  $3,000  by 
his  father.  The  title  is  clear.  Y  owes  $1,000  in  student  loans  to 
his  bank.  Assuming  that  the  lot  is  his  only  asset,  the  net  value 


^Study,  Vol.  3  at  p.  549  (rev.).  (Emphasis  added). 
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of  Y's  ante-nuptial  property  is  $3,000.  However,  his  net  worth 
is  only  $2,000. 

It  is  apparent  that  both  X  and  Y  are  in  the  same  position  in  terms  of  their 
totality  of  assets  and  liabilities — that  is,  their  net  worth  is  the  same. 

If  simplicity  of  computation  were  the  only  principle  to  be  considered, 
the  easiest  way  in  which  to  compute  the  value  of  deductible  ante-nuptial 
assets  would  be  to  require  only  the  determination  of  the  net  value  of  the 
property  owned  by  a  spouse  at  the  date  of  the  marriage.  However,  while 
this  method  avoids  the  more  comprehensive  task  of  computing  net  worth, 
it  fails  to  take  into  account  a  spouse's  ante-nuptial  debts  that  are  unrelated 
to  items  of  property  owned  at  the  relevant  time.  In  the  examples  given 
above,  both  X  and  Y  v^U  pay  $1,000  of  their  earnings  after  marriage  to 
discharge  their  ante-nuptial  obligations — X  to  his  mortgagee  and  Y  to  his 
bank.  In  the  case  of  the  mortgage,  X,  by  his  payments,  will  be  increas- 
ing his  equity  in  the  cottage.  This  increase  will  be  treated  as  an  asset 
gained  after  marriage.  His  final  position  will  therefore  be  that,  by  paying  off 
the  mortgage,  he  has  increased  his  net  estate  by  $1,000.  Were  the  matri- 
monial property  regime  terminated  at  this  point,  X  would  own  a  cottage 
worth  $3,000  and  would  therefore  have  a  net  estate  of  $3,000.  He  would 
then  subtract  the  $2,000  value  of  his  equity  in  the  cottage  at  the  date  of 
marriage  and  terminate  with  a  residuary  estate  of  $1,000.  His  residuary 
estate  would  be  the  same  whether  his  allowable  ante-nuptial  deductions 
were  based  on  net  worth  or  upon  the  value  of  property  owned  less  the 
liabilities  pertaining  to  that  property. 

On  the  other  hand,  Y,  by  paying  his  ante-nuptial  debt  to  the  bank, 
would  not  be  adding  to  his  net  estate.  If  his  matrimonial  property  regime 
ended  when  he  finished  paying  this  debt,  his  net  estate  would  consist  of  the 
$3,000  value  of  his  building  lot.  If  his  ante-nuptial  deductions  are  com- 
puted on  the  basis  of  net  worth  at  the  time  of  marriage,  he  would  be  able 
to  subtract  only  $2,000  to  arrive  at  his  residuary  estate.  This  would  put 
him  in  the  same  position  as  X.  If,  however,  the  deductible  value  of  his 
ante-nuptial  property  could  only  be  affected  by  a  debt  related  to  the  specific 
building  lot,  he  would  be  able  to  remove  $3,000  from  his  net  estate,  and 
would  have  a  residuary  estate  of  zero.  In  effect,  he  would  have  brought  his 
ante-nuptial  debt  into  the  marriage,  and  it  would  have  become  a  shared 
liability. 

The  Commission  therefore  recommends  that  the  deductible  value  of 
a  spouse's  ante-nuptial  property  never  be  an  amount  in  excess  of  the 
value  of  his  or  her  net  worth  at  the  time  of  marriage. 

There  will  be  cases  where  a  person's  debts  exceed  his  assets  at  the 
time  of  marriage.  Logically,  a  spouse  in  such  a  position,  who  has  paid  ante- 
nuptial debts  out  of  post-nuptial  acquisitions,  could  be  required  to  re- 
imburse the  combined  residuary  estates  by  adding  the  amount  of  excess 
to  his  or  her  net  estate.  This  would  be  simply  the  reverse  of  the  situation 
under  which  a  spouse  with  ante-nuptial  property  will  be  able  to  subtract 
the  value  of  such  property  from  his  or  her  net  estate.  However,  the  case 
to  be  made  for  such  a  rule  is  not  quite  as  clear  as  in  the  situation  where 
ante-nuptial  debts  can  be  set  off  against  ante-nuptial  assets  to  arrive  at 
a  net  worth  position  that  is  either  zero  or  a  positive  figure.  Net  worth 
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should  be  used  for  the  computation  of  the  ante-nuptial  position  to  avoid 
cases  of  a  unilateral  right  to  withdraw  an  artificially  high  value  from  the 
assets  existing  at  the  termination  of  the  matrimonial  property  regime.  If 
ante-nuptial  debts  exceed  ante-nuptial  assets,  however,  there  is,  under  the 
Commission's  recommendation,  no  possibility  of  a  withdrawal  in  any 
event.  While  it  is  true  to  say  that  such  debts  reduce  the  potential  acquisi- 
tions of  a  husband  or  a  wife,  it  is  also  true  that  their  effects  can  be  mini- 
mized by  mutually  agreed-upon  adjustments  in  budgeting  and  financial 
priorities  by  the  spouses.  Further,  it  is  no  more  correct  to  conclude  that 
the  law  should  require  that  all  earnings  after  marriage  must  be  directed 
towards  the  acquisition  of  shareable  property  than  it  is  to  say  that  the 
rules  of  the  matrimonial  property  regime  should  ignore  the  effects  of  ante- 
nuptial debts  altogether.  Under  this  regime  there  will  be  a  form  of  poten- 
tial common  interest  in  property,  realizable  through  the  equaUzing  claim, 
that  does  not  now  exist  in  the  law  of  separate  property.  However,  the  fact 
of  marriage  does  not  extinguish  the  separate  property  interests  of  the 
spouses  and,  until  the  regime  is  terminated,  it  must  fairly  accommodate 
the  continuity  of  transactions  carried  on  pursuant  to  those  interests. 

The  Commission  is  of  the  view  that,  on  balance,  the  interests  of  both 
spouses  can  best  be  served  by  limiting,  rather  than  eliminating,  the  effect 
of  ante-nuptial  Uabihties.  It  is  therefore  recommended  that  where,  at  the 
time  of  the  marriage,  a  spouse's  debts  exceed  the  value  of  his  or  her 
assets,  the  ante-nuptial  position  should  be  fixed  at  zero. 

4.      ANTE-NUPTIAL  PROPERTY:  CAPITAL  GAINS 
AND  CAPITAL  LOSSES 

The  Research  Team  of  the  Family  Law  Property  recommended  that, 
at  the  termination  of  the  matrimonial  property  regime,  a  spouse  be  allowed 
to  deduct  from  his  or  her  net  estate  the  net  value  of  ante-nuptial  property, 
as  at  the  date  of  the  marriage."^  The  effect  of  this  recommendation  would 
be  that  capital  gains  accruing  to  the  value  of  such  property  would  be 
reflected  by  a  corresponding  increase  in  size  of  its  owner's  residuary  estate. 
Declines  in  capital  value  would  also  be  reflected  by  a  diminution  of  the 
residuary  estate.  In  other  words,  both  capital  gains  and  capital  losses  would 
be  shared  by  the  spouses,  through  the  equalizing  claim. 

For  example,  a  husband  brought  into  a  marriage  $20,000  worth  of 
shares  in  a  company.  During  his  marriage,  he  managed  to  amass,  by  sav- 
ings and  purchases  from  his  salary,  an  additional  $20,000  worth  of  prop- 
erty. If  the  company  neither  prospered  nor  dechned,  this  man  would  have 
a  net  estate  of  $40,000.  At  the  termination  of  the  matrimonial  property 
regime,  he  would  be  able  to  compute  his  residuary  estate  by  withdrawing 
$20,000 — the  value  of  his  ante-nuptial  property.  He  would  have  remaining 
$20,000  worth  of  assets  gained  during  the  marriage,  which  would  be  com- 
bined with  the  value  of  his  wife's  residuary  estate  in  the  computation  of 
the  total  financial  product  of  the  marriage. 

If,  however,  the  company  collapsed  during  the  marriage,  so  that  its 
shares  became  worthless,  his  net  estate  would  be  only  $20,000,  all  of 
which  would  represent  property  acquired  during  marriage.  Any  formula 

45/M^y,  Vol.  3  at  p.  549  (rev.). 
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which  allowed  the  deduction  of  ante-nuptial  property  at  its  original  value 
would,  in  such  a  case,  result  in  this  man  having  a  residuary  estate  of  zero. 
The  losses  accruing  to  his  ante-nuptial  property  would  be  made  up  out  of 
assets  acquired  during  the  joint  economic  venture  of  the  marriage.  The 
Commission  considers  such  a  result  to  be  unsatisfactory. 

Another  possibility  flowing  from  these  same  facts,  is  that  some  capital 
growth  would  occur,  and  the  shares  would  be  worth  more  at  the  termina- 
tion of  the  matrimonial  property  regime  than  they  were  at  the  date  of  the 
marriage.  If,  for  example,  the  same  shares  appreciated  in  value  during 
the  marriage  from  $20,000  to  $30,000,  the  man  would  have  a  net  estate  of 
$50,000.  Pursuant  to  the  recommendation  that  ante-nuptial  property  may 
be  separated  from  property  acquired  after  marriage  by  deducting  its  value 
at  the  date  of  the  marriage,  there  would  be  a  deduction  of  $20,000  from 
the  net  estate,  leaving  a  shareable  residuary  estate  of  $30,000.  $20,000  of 
this  total  represents  the  value  of  the  man's  savings  and  purchases  from  his 
salary  during  the  marriage,  and  $10,000  represents  the  value  of  the  capital 
gain  on  ante-nupitial  property.  The  Commission  is  of  the  view  that  such 
capital  gains  should  be  shared  through  the  equalizing  claim,  the  same  as 
other  assets  acquired  by  a  husband  or  a  wife  after  marriage. 

The  alternative  of  not  sharing  capital  gains  would  mean  that  they 
would  be  treated,  for  the  purposes  of  the  matrimonial  property  regime, 
in  the  same  manner  as  the  law  of  separate  property  now  deals  with  all 
acquisitions  of  a  spouse.  This  alternative  is  unacceptable  to  the  Commis- 
sion, on  the  grounds  that  it  would  perpetuate  the  same  serious  inequities 
in  relation  to  capital  that  now  exist  under  the  treatment  afforded  by  the 
present  law  to  both  capital  and  income.  The  full  benefits  of  the  matri- 
monial property  regime  should  not  be  confined  to  those  marriages  in 
which  the  partners  depend  exclusively  upon  earned  income.  Valid  distinc- 
tions can  be  made  between  such  income  and  capital  gains  for  many 
purposes.  However,  the  Commission  is  of  the  view  that  these  would  not 
be  relevant  considerations  under  the  matrimonial  property  regime. 

For  the  purposes  of  the  matrimonial  property  regime,  the  Com- 
mission concludes  that  no  distinction  ought  to  be  made  between  property 
acquired  after  marriage  as  a  result  of  a  capital  gain  accruing  to  ante- 
nuptial property,  and  property  acquired  after  marriage  through  savings 
from  income  or  through  the  conversion  of  income  into  assets  by  purchase. 
Gains  from  either  source  should  be  reflected  in  the  residuary  estate  of  the 
spouse  to  whom  they  accrue,  and  the  Commission  so  recommends. 

The  matter  of  capital  losses  to  ante-nuptial  property  presents  a  more 
difficult  problem.  The  recommendation  of  the  Research  Team  of  the 
Family  Law  Project  that  a  spouse  be  able  to  withdraw  the  value  of  his  or 
her  ante-nuptial  property  as  at  the  date  of  the  marriage  was  devised  for 
the  purpose  of  furnishing  a  simple  means  for  determining  the  value  of 
divisible  post-nuptial  acquisitions.  This  formula  works  very  well  for  gains 
during  marriage,  whether  their  source  be  from  wages  or  from  capital 
growth.  However,  in  the  event  that  a  spouse  suffered  a  capital  loss  to 
ante-nuptial  property,  such  an  allowable  deduction  would  enable  the  loss 
to  be  recovered  out  of  assets  acquired  after  marriage  that  would  otherwise 
be  shared.  As  shown  in  the  illustration  at  the  beginning  of  this  section, 
this  rule  for  determining  the  value  of  a  residuary  estate  would  have  the 
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collateral  effect  of  protecting  a  spouse  against  the  results  of  capital  losses 
to  ante-nuptial  property.  It  would  also  throw  half  of  the  capital  loss  upon 
the  other  spouse. 

The  Commission  concludes  that  this  incidental  effect  of  the  method 
for  computing  the  residuary  estate  is  inconsistent  with  the  purpose  of  the 
matrimonial  property  regime,  and  should  be  eliminated.  It  is  therefore 
recommended  that  capital  losses  to  ante-nuptial  property  be  borne  by  the 
spouse  who  owned  that  property,  and  that  such  losses  not  be  shared.  In 
order  to  accompHsh  this,  while  ensuring  that  capital  gains  accruing  to  such 
property  are  shared,  the  Commission  recommends  that  the  deductible  value 
of  ante-nuptial  property,  or  property  acquired  in  substitution  therefor, 
never  exceed  its  value  at  the  date  of  the  termination  of  the  matrimonial 
property  regime.^ 

5.      ANTE-NUPTIAL  PROPERTY:  MIXED  CAPITAL  GAINS 
AND  LOSSES 

The  example  in  the  preceding  section  was  based  upon  ante-nuptial 
property  consisting  of  $20,000  worth  of  shares  in  a  single  company. 
However,  a  person  with  ante-nuptial  investments  may  have  a  portfolio  of 
shares  in  several  different  companies,  and  many  other  different  forms 
of  property  as  well. 

Most  investments  tend  to  fluctuate  in  value.  Stocks  and  bonds  are 
perhaps  the  most  easily-recognized  examples  of  property  that  reflects 
the  variations  of  the  market-place,  but  any  grouping  of  assets  is  subject 
to  the  possibility  that  some  items  in  the  group  will  decline  in  capital  value, 
while  others  gain. 

If  only  a  single  asset  is  held  by  a  person  at  the  date  of  marriage, 
and  it  is  retained  until  the  termination  of  the  matrimonial  property  regime, 
the  computation  of  capital  gain  or  loss  to  that  asset  is  a  relatively  simple 
matter.  If,  however,  a  group  of  assets  is  owned,  then  the  above-recom- 
mended rules  respecting  the  allocation  of  capital  gains  and  losses  might 
seem  to  require  the  tracing  not  only  of  capital  losses,  but  also  the  tracing 
of  capital  gains  for  each  separate  item  of  property.  Each  capital  gain 
would  have  to  be  calculated  in  order  to  add  it  to  the  total  of  shareable 
assets  acquired  after  marriage.  Each  capital  loss  would  have  to  be  sub- 
jected to  a  similar  process  so  that  the  individual  losses  might  be  deducted 
from  the  amount  of  the  ante-nuptial  net  worth.  This  would  create  the 
complexities  of  determining  individual  variations  in  value  in  every  case 
where  a  person's  ante-nuptial  net  worth  was  comprised  of  a  group  of 
different  assets  rather  than  a  single  asset  of  a  particular  type,^  or  only  one 
item  of  property. 

The  Commission  does  not  intend  that  its  recommendations  on  capital 
gains  and  losses  should  lead  to  such  an  unsatisfactory  situation.  It  is 
unnecessarily  complex,  and  may  be  inequitable  in  certain  circumstances. 
The  Commission  therefore  concludes  that  the  rules  of  the  matrimonial 


5/.e.,  the  deductible  amount  of  a  spouse's  ante-nuptial  net  worth  should  be 
decreased  by  the  amount  of  any  decHne  in  value  of  the  property  comprised 
therein,  or  the  decHne  in  value  of  any  property  acquired  in  substitution  therefor. 

^E.g.,  a  number  of  shares  in  one  company. 
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property  regime  should  not  require  the  isolation  of  individual  capital  gains 
and  capital  losses,  but  rather  should  be  concerned  only  with  overall  capital 
gains  and  capital  losses  to  the  total  value  of  property  comprised  in  a 
spouse's  ante-nuptial  net  worth.'' 

The  point  can  be  illustrated  by  taking  the  example  of  a  person  who 
had  a  portfolio  of  forty  stocks  and  other  securities  at  marriage,  with  mixed 
capital  gains  and  losses  during  marriage.  It  should  not  be  necessary  to 
compute  shareable  gains  and  non-shareable  losses  forty  times  in  order 
to  arrive  at  his  or  her  residuary  estate.  Rather,  the  computation  should 
only  ascertain  the  value  of  the  portfolio  at  marriage  and  its  value  at  the 
termination  of  the  regime.  If  there  had  been  an  overall  capital  gain,  the 
amount  of  the  increase  would  be  included  in  this  person's  residuary  estate 
as  a  shareable  value.  If  there  had  been  an  overall  capital  loss,  the  person's 
residuary  estate  would  not  be  reduced  by  the  amount  of  the  loss.^  In  other 
words,  the  proper  concept  is  that  of  net  capital  gain  or  net  capital  loss  to 
ante-nuptial  net  worth.  The  former  is  to  be  shared,  and  the  latter  is  to  be 
borne  by  the  owner-spouse. 

6.  DEDUCTIBLE  PROPERTY  ACQUIRED  BY  GIFT,  BEQUEST, 
INHERITANCE,  TRUST  OR  SETTLEMENT:  CAPITAL  GAINS 
AND  LOSSES 

The  same  basis  for  valuation  as  has  been  recommended  for  ante- 
nuptial property  should  be  applied  to  property  acquired  during  marriage 
by  gift,  bequest,  inheritance,  trust  or  settlement  from  another  person.  The 
value  of  such  property^  that  may  be  deducted  from  a  spouse's  net  estate 
should  be  fixed  at  the  lesser  of  its  value  at  the  date  of  receipt  or  the  date 
of  termination  of  the  matrimonial  property  regime.  This  will  ensure  that 
capital  gains  and  capital  losses  to  this  property  are  treated  in  the  same 
way  as  gains  and  losses  to  ante-nuptial  property.  Capital  gains  will  be 
shared  through  the  equalizing  claim,  and  capital  losses  will  be  borne  by 
the  owner-spouse.  In  the  event  that  several  items  of  deductible  gift  prop- 
erty are  owned,  only  net  capital  gains  or  losses  should  be  considered. 

If  a  spouse  has  both  ante-nuptial  property  and  gift  property  acquired 
during  marriage,  it  is  recommended  that  both  classes  of  property  be  treated 
as  a  single  pool  of  assets  for  the  purpose  of  ascertaining  capital  gains  and 
capital  losses.  Net  capital  gains  to  the  pool  of  deductible  values  should  be 
shared  and  net  capital  losses  should  reduce  the  amount  of  the  allowable 
deduction. 

7.  DEDUCTIBLE  PROPERTY  ACQUIRED  BY  GIFT,  BEQUEST, 
INHERITANCE,  TRUST  OR  SETTLEMENT:  INCOME 

Where  income-producing  property  is  given  to  a  person,  the  intent 
of  the  donor  must  be  considered  in  determining  the  disposition  of  the 
income.  It  would  be  a  significant  diminution  of  the  freedom  of  such  a 
donor  to  dispose  of  property  as  he  or  she  wished  if  there  could  not  be  an 

7That  is,  capital  gains  and  losses  to  the  net  value  of  property  owned  at  the  date 
of  the  marriage,  or  to  property  acquired  in  substitution  therefor. 

8/,e.,  the  allowable  deduction  of  a  person  whose  ante-nuptial  net  worth  has 
declined  because  of  a  capital  loss  would  be  reduced  by  the  amount  of  the  loss. 

9This  includes  property  acquired  in  substitution  therefor. 
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absolute  gift  of  the  income  therefrom  to  only  one  spouse.  The  Commis- 
sion recommends  that  if  a  donor  expressly  so  provides,  the  income  received 
from  a  gift,  bequest,  inheritance,  trust  or  settlement  may  be  deducted 
from  the  net  estate  of  the  spouse  in  whose  favour  the  disposition  was 
made. 

The  right  to  make  such  a  deduction  must  necessarily  be  qualified  in 
the  same  way  as  the  right  to  deduct  the  net  values  of  ante-nuptial  or  gift 
property.  Unless  this  is  done,  the  owner  spouse  would  gain  an  unfair 
advantage  through  the  deduction  if  the  income  were  to  be  dissipated  in 
unwise  or  unfortunate  investments,  or  spent  on  consumables  or  services 
that  did  not  result  in  additions  to  his  or  her  net  estate. 

The  Commission  therefore  recommends  that  losses  to  or  wastage 
of  deductible  gift  income  fall  on  the  spouse  receiving  the  income.  It  is 
further  recommended  that  appreciations  in  the  value  of  assets  purchased 
with  such  income  be  shared  through  the  equalizing  claim. ^^ 

8.      DISCLOSURE  BY  INVENTORY 

The  accurate  determination  of  the  equalizing  claim  wiU  depend  upon 
the  disclosure  of  many  facts  which  may  be  within  the  exclusive  possession 
of  only  one  spouse.  Intentional  or  negligent  concealment  of  these  facts  by 
one  spouse  would  in  most  cases  result  in  a  direct  financial  loss  to  the  other. 
It  therefore  follows  that  disclosure  must  be  mandatory  and  concealment 
of  assets  or  material  facts  should  be  the  subject  of  an  appropriate  correc- 
tive procedure. 

The  Commission  recommends  that,  upon  an  application  to  the  court 
for  termination  of  the  matrimonial  property  regime,  each  spouse  be 
required  to  produce  an  inventory  that  makes  full  disclosure  to  the  other 
spouse  of  all  relevant  values,  transactions  and  details  of  ownership  affect- 
ing the  basis  of  computation  for  his  or  her  residuary  estate.  Such  an 
inventory  should  be  a  sworn  document.  If  a  spouse  fails  or  refuses  to 
produce  an  inventory,  the  court  should  have  the  power  to  order  that 
one  be  taken. 

An  intentional  or  negligent  omission  of  an  item  of  property  from 
this  inventory  will  result  in  the  loss  of  one-half  of  the  value  of  the  item 
to  the  other  spouse.  A  financial  loss  might  also  be  caused  by  a  failure  to 
disclose  or  a  mis-statement  of  a  material  fact.^^ 

The  Commission  recommends  that  where  in  any  proceeding  for  the 
termination  of  the  matrimonial  property  regime  there  has  been  an  inten- 

lOThese  recommendations  are  similar  in  their  material  effects  to  the  earlier 
recommendations  respecting  capital  gains  and  capital  losses  to  the  deductible 
values  of  ante-nuptial  or  gift  property.  They  may  be  formulated  by  saying  that 
the  deductible  value  of  income  from  a  gift  received  during  marriage,  if  it  is 
expressly  provided  by  the  donor  to  be  exempt  from  the  sharing  provisions  of 
the  matrimonial  property  regime,  should  in  no  case  exceed  the  value  of  the 
income  actually  received  prior  to  the  termination  of  the  matrimonial  property 
regime,  nor  exceed,  calculated  at  the  date  of  termination  of  the  matrimonial 
property  regime,  the  value  of  the  income  then  on  hand  together  with  the  value 
of  the  property,  if  any,  purchased  out  of  the  income. 

ii£.g.,  concealment  of  capital  losses  to  deductible  values,  or  concealment  of 
shareable  capital  gains. 
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tional  or  negligent  omission  of  property  from  an  inventory,  or  a  failure  to 
disclose  or  a  mis-statement  of  a  material  fact  by  one  spouse,  resulting  in 
a  financial  loss  to  the  other,  the  court  has  the  power  to  order  that  the 
wrongdoer  pay  the  full  amount  of  the  loss  to  the  other  spouse.  Where 
the  omission,  failure  to  disclose  or  mis-statement  is  not  discovered  before 
the  conclusion  of  the  termination  proceedings,  the  spouse  suffering  the 
financial  loss  should  have  a  remedy  for  the  amount  of  the  loss  by  an 
action  for  debt. 

Notwithstanding  the  above-recommended  disclosure  requirement,  it 
should  be  possible  for  a  spouse  to  decline  to  claim  an  allowable  deduction, 
even  if  he  or  she  had  property  of  the  necessary  type.  The  Research  Team 
of  the  Family  Law  Project  pointed  out  thatr^^ 

There  is  nothing  essentially  unjust  in  a  spouse  being  unable  or  un- 
willing to  go  to  the  trouble  of  establishing  an  allowable  deduction, 
because  it  merely  means  that  the  equalizing  process  is  worked  out  on 
another  principle,  namely  on  the  basis  of  net  estates  instead  of  on 
the  basis  of  residuary  estates. . . . 

The  result  of  one  spouse  declining  to  establish  an  allowable  deduction 
would  be  the  conferring  of  a  benefit  on  the  other  spouse. ^^  The  Com- 
mission therefore  recommends  that  a  spouse  who  is  unable  or  imwilling 
to  do  so  not  be  required  to  estabhsh  allowable  deductions  on  his  or  her 
inventory. 

9.      SETTLEMENT  OF  THE  CLAIM 

Once  the  matrimonial  property  regime  has  been  terminated  and  a 
claim  has  been  determined,  one  spouse  will  become  a  creditor  of  the  other 
for  the  amount  of  the  claim.  Settlement  of  the  claim  may  be  in  money 
or  in  other  property  which  the  creditor-spouse  agrees  to  accept  in  lieu  of 
money.  Enforcement  should  be  by  an  action  for  debt  with  the  usual 
execution  remedies. 

The  Commission  appreciates  that  there  will  be  circumstances  where 
the  immediate  payment  of  a  claim  could  cause  hardship.  It  might,  for 
example,  create  difficulties  for  a  business  owned  by  a  debtor-spouse  if 
a  large  claim  had  to  be  settled  immediately  on  vesting.  While  prudent  men 
and  women  engaged  in  business  will  no  doubt  guard  against  this  by 
making  arrangements  in  advance,  by  insurance  or  otherwise,  it  appears 
desirable  to  give  the  debtor-spouse  an  option,  subject  to  the  approval  of 
the  court,  as  to  the  mode  of  settlement. 

It  is  therefore  recommended  that  the  debtor-spouse  be  given  aa 
option  to  pay  the  claim  by  instalments,  with  interest  at  the  current  rate, 
over  a  term  not  exceeding  ten  years,  provided  that  an  adequate  security 
interest  is  granted  in  favour  of  the  creditor-spouse.  It  is  further  recom- 
mended that  the  court  be  given  power: 

^'^Study,  Vol.  3  at  p.  550  (rev.). 

i3The  residuary  estate  of  the  spouse  who  declined  a  deduction  would  be  larger. 
The  amount  that  could  have  been  deducted  would  be  brought  into  the  residuary 
estate  through  the  operation  of  the  presumption  of  equalization,  described  at 
the  beginning  of  this  chapter. 
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(a)  to  determine  any  dispute  arising  out  of  the  settlement  of  the  claim^ 
including  the  adequacy  of  the  proposed  security;  and 

(b)  to  vary  the  payment  term  chosen  by  the  debtor-spouse,  on  the 
ground  of  hardship  to  a  spouse  or  infant  children,  or  embarrass- 
ment to  a  business;  and 

(c)  on  application  of  either  spouse,  at  any  time  before  full  amotmt 
due  has  been  paid,  to  vary  its  prior  order  as  to  the  security  for 
the  payment  of  the  claim. 

10.    CREDITORS 

Third-party  creditors  should  be  protected  in  their  dealings  with  hus- 
bands and  wives.  The  Commission's  recommendations  with  regard  to  the 
matrimonial  property  regime  are  intended  solely  to  protect  the  spouses, 
and  not  to  prejudice  the  position  of  third  parties  who  may  deal  with  them. 
The  fact  that  spouses  are  subject  to  the  matrimonial  regime  or  another 
should  not  in  any  way  affect  the  rights  of  those  who  transact  business  with 
them.  Third  parties  should  be  as  fully  protected  when  dealing  with  spouses 
who  are  governed  by  the  matrimonial  property  regime  as  they  are  when 
dealing  with  husbands  and  wives  who  are  separate  as  to  property. 

It  is  therefore  recommended  that  all  legitimate  third-party  creditors 
rank  ahead  of  the  creditor-spouse.  In  other  words,  the  spouses  will  be 
deferred  creditors,  so  that  all  third  party  creditors  must  be  paid  before 
the  creditor-spouse. 

RECOMMENDATIONS 

The  Commission  makes  the  following  recommendations. 

1.  In  any  proceeding  dealing  with  the  termination  of  the  matrimonial 
property  regime,  it  should  be  presumed,  unless  the  contrary  is 
shown,  that  all  the  property  of  each  spouse  is  shareable. 

2.  The  deductible  value  of  a  spouse's  ante-nuptial  property  should 
never  be  an  amount  in  excess  of  the  value  of  his  or  her  net  worth 
at  the  time  of  marriage. 

3.  Where,  at  the  time  of  marriage,  a  spouse's  debts  exceed  the  value 
of  his  or  her  assets,  the  ante-nuptial  position  should  be  fixed  at 
zero. 

4.  Net  capital  gains  accruing  to  property  comprised  in  a  spouse's 
ante-nuptial  net  worth  should  be  shared  through  the  equalizing 
claim. 

5.  Net  capital  losses  to  property  comprised  in  a  spouse's  ante-nuptial 
net  worth  should  be  borne  by  the  owner-spouse  and  not  be  shared. 

6.  Net  capital  gains  accruing  to  property  acquired  during  marriage 
by  gift,  bequest,  inheritance,  trust  or  settlement  from  another  per- 
son should  be  shared  through  the  equalizing  claim. 

7.  Net  capital  losses  to  property  acquired  during  marriage  by  gift, 
bequest,  inheritance,  trust  or  settlement  from  another  person 
should  be  borne  by  the  owner-spouse. 
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8.  If  a  spouse  has  both  ante-nuptial  property  and  property  acquired 
during  marriage  by  gift,  bequest,  inheritance,  trust  or  settlement 
from  another  person,  both  classes  of  property  should  be  treated 
as  a  single  pool  of  assets  for  the  purpose  of  ascertaining  the 
amount  of  shareable  net  capital  gains  or  the  amount  of  net  capital 
losses  to  be  borne  by  the  owner-spouse. 

9.  If  a  donor  expressly  so  provides,  the  income  received  from  a  gift, 
bequest,  inheritance  trust  or  settlement  may  be  deducted  from  the 
net  estate  of  the  spouse  in  whose  favour  the  disposition  was  made, 
provided  that  losses  to  or  wastage  of  deductible  gift  income  fall 
on  the  spouse  receiving  the  income. 

10.  Appreciations  in  the  value  of  assets  purchased  with  income  that 
is  deductible  under  recommendation  9,  above,  should  be  shared 
through  the  equalizing  claim. 

11.  Upon  an  application  to  the  court  for  termination  of  the  matri- 
monial property  regime,  each  spouse  should  be  required  to  pro- 
duce a  sworn  inventory  that  makes  full  disclosure  to  the  other 
spouse  of  all  relevant  values,  transactions  and  details  of  owner- 
ship affecting  the  basis  of  computation  for  his  or  her  residuary 
estate. 

12.  If  a  spouse  fails  or  refuses  to  produce  an  inventory,  the  court 
should  have  power  to  order  that  one  be  taken. 

13.  Where  in  any  proceeding  for  the  termination  of  the  matrimonial 
property  regime  there  has  been  an  intentional  or  negUgent  omis- 
sion of  property  from  an  inventory,  or  a  failure  to  disclose,  or 
a  misstatement  of  a  material  fact  by  one  spouse,  resulting  in  a 
financial  loss  to  the  other,  the  court  should  have  the  power  to 
order  that  the  wrongdoer  pay  the  full  amount  of  the  loss  to  the 
other  spouse. 

14.  Where  an  omission,  failure  to  disclose  or  misstatement  of  the 
sort  mentioned  in  recommendation  13,  above,  is  not  discovered 
before  the  conclusion  of  the  termination  proceedings,  the  spouse 
suffering  the  financial  loss  should  have  a  remedy  for  the  amount 
of  the  loss  by  an  action  for  debt. 

15.  A  spouse  who  is  unwilling  or  unable  to  do  so  should  not  be 
required  to  establish  allowable  deductions  on  his  or  her  inventory. 

16.  Settlement  of  the  equalizing  claim  should  be  in  money,  or  in 
property  which  the  creditor-spouse  agrees  to  accept  in  lieu  of 
money. 

17.  Enforcement  of  the  equalizing  claim  should  be  by  an  action  for 
debt. 

18.  The  debtor-spouse  should  be  given  an  option  to  pay  the  equahzing 
claim  by  instalments,  with  interest  at  the  current  rate,  over  a 
term  not  exceeding  ten  years,  provided  that  an  adequate  security 
interest  is  granted  in  favour  of  the  creditor-spouse. 

19.  The  court  should  be  given  power: 

a.    to  determine  any  dispute  arising  out  of  the  settlement  of  the 
claim,  including  the  adequacy  of  the  proposed  security;  and 
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b.  to  vary  the  payment  term  chosen  by  the  debtor-spouse,  on 
the  ground  of  hardship  to  a  spouse  or  infant  children,  or 
embarrassment  to  a  business;  and 

c.  on  application  of  either  spouse,  at  any  time  before  the  full 
amount  due  has  been  paid,  to  vary  its  prior  order  as  to  the 
security  for  the  payment  of  the  claim. 

20.    All  third-party  creditors  should  rank  ahead  of  the  creditor-spouse. 


CHAPTER  8 

SPECIAL  PROBLEMS 


1.      DAMAGES  FOR  PERSONAL  INJURIES 

An  area  of  considerable  difficulty  exists  with  regard  to  an  award 
of  damages  to  a  married  person  for  personal  injuries.  Such  an  award 
might  be  treated  in  the  same  manner  as  any  other  asset  acquired  during 
the  marriage,  and  could  be  included  in  the  residuary  estate  of  the  injured 
spouse.  On  the  other  hand,  it  could  be  considered  separate  property — 
that  is,  the  spouse  to  whom  it  is  awarded  could  be  allowed  to  deduct 
the  amount  of  the  award  from  his  or  her  net  estate.  Some  justification 
can  be  found  for  either  choice. 

In  so  far  as  the  compensation  is  for  pain  and  suffering  it  might 
fairly  be  regarded  as  non-shareable  property,  and  hence  belong  to  the 
victim's  separate  estate.  In  so  far  as  it  represents  compensation  for  past 
or  future  loss  of  earnings,  and  out-of-pocket  expenses,  there  are  grounds 
for  regarding  it  as  a  shareable  and  therefore  non-deductible  asset. 

In  some  countries — Sweden  and  France  are  two  examples — such 
damages  are  considered  to  be  the  separate  property  of  the  victim.  In 
Quebec,  damages  for  personal  injuries  are  the  separate  property  of  the 
injured  spouse  not  only  under  the  new  partnership  of  acquests  regime  of 
that  province,  but  also  under  the  regime  of  community  of  property. ^  On 
the  other  hand,  the  rule  in  most  community  property  jurisdictions  in  the 
United  States  is  that  damages  awarded  for  personal  injuries  to  a  mar- 
ried person  are  community  property.^ 

Problems  associated  with  this  question  have  recently  been  reviewed 
by  the  California  Law  Revision  Commission,^  and  an  examination  of  the 
experience  in  that  state  will  illustrate  most  of  the  relevant  issues.  Under 
the  law  of  community  property  as  it  existed  in  California  until  1957, 
such  damages  were  community  property.  Each  spouse  would  therefore 
have  an  interest  in  any  damages  for  personal  injury  that  might  be 
awarded  to  the  other.  Where,  however,  an  injury  to  one  spouse  was 
caused  by  the  combined  negligence  of  the  other  spouse  and  a  third 
party,  any  recovery  by  the  injured  spouse  was  barred.  The  theory  was 
that  to  permit  recovery  in  these  circumstances  would  be  to  allow  the 
negligent  spouse  to  benefit  from  his  own  wrongdoing,  because  he  would 
be  able  to  share  in  the  damages  gained  by  the  community.  His  negligence 
was  therefore  imputed  to  his  spouse."^ 

In  1957,  the  law  of  California  was  changed  to  read  that  "All 
damages,  special  and  general,  awarded  to  a  married  person  in  a  civil 

iSee  An  Act  respecting  matrimonial  property  regimes,  1969  Stat.  Que.,  c.  77, 

s.  27,  enacting  article  1266i  in  the  Civil  Code  of  the  Province  of  Quebec;  and 

article  1279a  of  that  Code. 
^California  Law  Revision  Commission,  Recommendation  and  Study  Relating  to 

Whether  Damages  for  Personal  Injury  to  a  Married  Person  Should  Be  Separate 

or  Community  Property,  at  p.  423,  n.  3  (1966). 
3Califomia  Law  Revision  Commission,  op.  cit.  supra  note  2. 
^Contributory  negligence  by  the  plaintiff,  rather  than  being  apportioned,  is  a 

complete  bar  to  recovery  in  California:  Markham  v.  Hancock  Oil  Co.  (1935), 

37  P.  2d  1087,  2  C.A.  2d  392. 
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action  for  personal  injuries,  are  the  separate  property  of  such  married 
person". 5  It  was  soon  realized  that  this  rule  was  not  satisfactory.  It  was 
enacted  primarily  to  eliminate  the  imputed  negligence  doctrine  in  Cali- 
fornia law,  but  had  the  result  of  depriving  the  community  of  damages 
in  every  case,  even  though  the  spouse  of  the  injured  party  had  no  con- 
nection with  the  act  that  inflicted  the  injury.  Although  wages  earned 
by  a  spouse  are  the  primary  source  of  community  property,  damages 
received  for  lost  wages,  as  a  result  of  personal  injury,  became  the 
separate  property  of  the  injured  spouse.  It  was  also  recognized  that  the 
expenses  incurred  as  a  result  of  the  injury  would  most  often  be  paid  out 
of  community  funds,  but  under  the  1957  law,  the  damages  paid  to 
replace  such  expenses  became  separate  property.^ 

When  the  problem  was  considered  in  1966  by  the  California  Law 
Revision  Commission,  it  was  decided  that,  on  balance,  the  most  equitable 
solution  would  be  to  restore  the  pre- 19 57  rule  that  damages  recovered 
by  a  spouse  for  personal  injury  should  be  community  property,  if  the 
injury  was  inflicted  by  a  third  party.  This  is  analogous  to  saying  that  such 
damages  would  be  potentially  shareable  property  under  the  matri- 
monial property  regime.'^  The  California  Commission  recommended  that 
the  imputed  negligence  doctrine  be  repealed  and,  in  cases  where  a  spouse 
had  contributed  to  the  injury,  the  third  party  tortfeasor  should  have  a 
right  to  obtain  contribution  from  that  spouse.^  Where  the  injury  was 
inflicted  by  one  spouse  upon  the  other,  the  California  Commission  recom- 
mended that  the  damages  become  the  separate  property  of  the  injured 
spouse.^  Most  of  these  recommendations  have  now  been  enacted  as 
part  of  the  California  Civil  Code.^^  It  should  be  noted  that  the  Code, 
as  it  now  stands,  makes  no  attempt  to  create  the  further  refinement  of 
declaring  that  special  damages  reimbursing  community  expenditure  will 
be  community  property,  while  allocating  general  damages  for  pain  and 
suffering  to  the  separate  property  of  the  injured  spouse. 

This  Commission  agrees  with  the  basic  philosophy  of  most  of  the 
community  property  states  in  the  United  States  respecting  the  dis- 
position of  damages  for  personal  injury  to  a  married  person — that  is, 
such  damages  should  be  treated   as  potentially  shareable  assets  under 

5Cal.  Civ.  Code  s.  163.5. 

6The  1957  law  also  had  certain  disadvantages  under  the  particular  tax  and  suc- 
cession laws  in  force  in  California. 

7The  analogy  is  not  exact.  Both  spouses  have  an  immediate  proprietary  interest 
in  community  property  during  marriage,  subject  to  the  husband's  right  of  man- 
agement. An  award  of  damages  to  an  injured  spouse  under  the  matrimonial 
property  regime  would  be  his  or  her  separate  property  until  the  termination  of 
the  regime.  It  would  only  be  at  termination  that  the  question  would  arise  as  to 
whether  the  uninjured  spouse  could  claim  a  share  in  the  damages,  or  whether 
the  injured  spouse  could  treat  the  damages  as  a  deductible  item  from  his  or 
her  net  estate. 

8In  order  to  protect  the  community  property,  the  contribution  is  levied  first 
upon  the  separate  property  of  the  negligent  spouse,  and  only  after  that  is 
exhausted  will  community  property  be  subject  to  the  claim. 

9 Again,  the  tortfeasor  spouse  must  resort  first  to  his  separate  property  to  satisfy 
such  a  judgment. 
lOSee  Cal.  Civ.  Code,  Title  8,  Husband  and  Wife.  Some  consequential  changes 
to  the  Code  of  Civil  Procedure  recommended  by  the  California  Commission 
have  not  yet  been  enacted. 
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the  matrimonial  property  regime.  Although  the  choice  is  to  some  extent 
a  question  of  values,  the  Commission  also  finds  the  arguments  against 
the  unsuccessful  1957  California  legislation — which  was  essentially  the 
same  as  the  Quebec  law  is  today — to  be  quite  persuasive. 

It  is  therefore  recommended  that  both  general  and  special  damages 
for  personal  injuries  to  a  spouse  should  be  non-deductible  from  that 
spouse's  net  estate. 

Under  the  present  law  of  Ontario,  one  spouse  may  not  sue  for 
personal  injuries  occasioned  by  the  negligence  of  the  other  spouse. ^^  It 
is  therefore  unnecessary  to  consider  at  this  time  whether  the  California 
solution  to  the  problem  of  how  to  treat  damages  in  such  cases  would 
be  appropriate  for  Ontario. 

The  Cahfornia  Law  Revision  Commission  also  considered  the  ques- 
tion of  the  classification  of  damages  where  a  married  person  is  injured 
as  a  result  of  the  combined  negligence  of  his  or  her  spouse  and  a  third 
person.  It  recommended  that  damages  attributable  to  the  negligence 
of  the  spouse  become  the  separate  property  of  the  injured  spouse,  while 
damages  resulting  from  the  negligence  of  the  third  party  should  go  into 
the  community.  In  Ontario,  a  married  person  injured  by  such  combined 
negligence  may  only  recover  the  proportion  of  damages  attributable  to 
the  negligence  of  the  third  party,  and  may  recover  only  from  the  third 
party. ^2  Again,  therefore,  the  matter  of  whether  damages  resulting  from  the 
fault  or  negligence  of  a  spouse  should  be  deductible  or  shareable  assets 
under  the  matrimonial  property  regime  is  a  question  which  needs  no  answer 
at  this  time. 

If,  however,  the  recommendations  of  this  Commission  in  its  1969 
Report  on  Family  Law,  Torts  are  implemented,  so  that  immunity  in  tort 
between  married  persons  is  eliminated,  the  same  problems  dealt  with 
in  California  will  have  to  be  solved  in  Ontario. 

A  1971  amendment  to  The  Insurance  Act  provides  that  a  totally 
disabled  spouse  of  a  person  insured  under  a  motor  vehicle  liability 
policy  is  eligible,  under  specified  circumstances,  to  receive  benefits  from 
the  insurer,  without  regard  to  the  fault  or  negligence  of  the  insured.  ^^ 
An  injured  spouse  is  also  eligible  for  medical  and  rehabilitation  benefits. 
The  "no  fault"  principle  of  this  amendment  does  not  raise  the  problems 
of  imputed  negligence  between  married  persons  adverted  to  above.  The 
Commission  therefore  recommends  that  such  benefits  should  be  treated 
in  the  same  way  as  damages  for  personal  injuries,  so  that  there  would 
be  no  special  rule  making  amounts  received  deductible  from  the  net 
estate  of  the  injured  spouse. 

iiSee  generally,  Ontario  Law  Reform  Commission,  Report  on  Family  Law,  Part 

I,  Torts  (1969). 
i2This  result  follows  from  s.  2(4)  of  The  Negligence  Act,  R.S.O.  1970,  c.  296. 

In  effect,  one  spouse  is  identified  with  the  contributory  neghgence  of  the  other. 
i3See  Stat.  Ont.  1971,  Vol.  2,  c.  84,  ss.  26  and  27.  This  eligibility  occurs  only 

where  an  injury  or  death  arose  out  of  the  use  or  operation  of  an  automobile, 

directly  and  independently  of  aU  other  causes.  A  death  benefit  is  also  payable. 

This  is  dealt  with  in  section  5  of  this  chapter,  infra. 
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2.   CONTROLS  ON  TRANSFER  OF  PROPERTY 

Under  the  matrimonial  property  regime,  each  spouse  will  be  free 
to  deal  with  his  or  her  property,  as  if  the  spouses  were  separate  as  to 
property.  It  is  apparent,  however,  that  complete  autonomy  in  relation 
to  property  dealings  prior  to  the  termination  of  the  matrimonial  property 
regime  could,  in  some  cases,  defeat  those  features  of  the  regime  that  are 
designed  to  ensure  equality.  Recognizing  this,  the  Research  Team  of  the 
Family  Law  Project  recommended  the  creation  of  certain  controls  on 
the  transfer  of  property,  i'*  These  were  designed  to  ensure  that  one  spouse 
would  not  be  able  to  deprive  the  other  of  a  right  to  an  equal  share  in  the 
total  of  potentially-divisible  assets  by  depleting  his  or  her  estate,  thereby 
diminishing  the  property  available  for  division.  The  Research  Team  of 
the  Family  Law  Project,  after  recommending  the  creation  of  such  con- 
trols, stated:  ^5 

[I]t  is  desirable  that  such  controls  shall  be  kept  to  a  minimum,  so  as 
not  to  impede  the  freedom  of  property  transactions,  save  where 
this  appears  to  be  made  necessary  by  a  greater  policy  consideration 
related  to  the  protection  of  a  spouse  or  children.  The  controls 
should  not  be  over-complicated  or  restrictive  and  they  should  not 
frustrate  reasonable  dealings  with  the  property.  Property  transactions 
usually  involve  third  parties  who,  at  least  when  dealing  in  good 
faith  and  for  value,  should  be  able  to  transact  as  safely  and  easily 
with  a  married  person  as  with  a  single  person. 

They  concluded  that  controls  should  be  created  with  respect  to  the 
matrimonial  home  and  excessive  gifts.  The  material  that  follows  in  this 
section  is  confined  to  the  question  of  gifts.  The  Commission's  recom- 
mendations concerning  the  matrimonial  home  will  be  set  out  in  a  sub- 
sequent chapter  of  this  report.  ^^ 

The  Commission  recommends  that  "excessive  gift"  be  defined  as 
follows: 

a.  with  the  exception  of  usual  and  customary  gifts, ^"^  a  transfer 
for  no  consideration,  whether  the  transfer  is  absolute  or  in  trust; 
or 

b.  a  transfer  for  a  consideration  which  the  court  finds  to  be  clearly 
inadequate,  whether  the  transfer  is  absolute  or  in  trust. 

The  Commission  has  recommended  that  a  husband  or  wife  be  able 
to  apply  to  the  court  for  termination  of  the  matrimonial  property  regime, 

1 '♦These  controls,  in  some  form,  are  a  standard  feature  of  most,  if  not  all  those 
legal  systems  that  do  not  employ  the  English  mode  of  separation  of  property 
between  husband  and  wife.  See,  e.g..  Civil  Code  of  the  Province  of  Quebec, 
art.  1266o  (restricts  gratuitous  disposition  of  acquests  in  the  absence  of  con- 
currence of  spouse);  Swedish  Marriage  Code,  art.  3  (creates  a  duty  of  careful 
administration  for  each  spouse,  to  prevent  undue  depletion  to  the  detriment  of 
the  other);  California  Civil  Code,  section  5125  (restricts  disposition  of  com- 
munity property  by  gift  or  for  an  inadequate  consideration  without  consent  of 
spouse). 

^5Study,  Vol.  3  at  pp.  565-66  (rev.). 

i6See  chapter  12,  infra. 

^'^E.g.y  birthday  or  holiday  gifts. 
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on  the  ground  that  the  other  spouse  is  jeopardizing  the  apphcant's  legit- 
imate expectations  upon  termination  by  the  making  of  an  excessive 
gift  or  gifts.  18  If  the  court  finds  that  such  a  gift  or  gifts  have  been  made, 
two  things  should  follow.  First,  if  the  court  makes  the  further  determina- 
tion that  the  legitimate  expectations  of  the  appUcant  can  reasonably  be 
said  to  have  been  thereby  jeopardized,  the  court  will  have  the  power  to 
order  the  termination  of  the  regime. 

Secondly,  the  Commission  recommends  that  the  court  have  the  power 
to  order  that  the  value  of  the  donated  property  be  included  in  the  net 
estate  of  the  donor,  in  cases  where  it  considers  this  to  be  appropriate 
and  just,  and  in  cases  where  the  termination  of  the  regime  is  ordered. 
The  Commission  recommends  that  the  court  have  power  to  order  that 
this  value  be  taken  at  the  date  of  termination,  if  that  is  higher  than  the 
value  at  the  date  of  the  gift. 

The  Commission  also  recommends  that  this  power  by  the  court 
to  determine  the  values  of  excessive  gifts  and  to  include  such  amounts 
in  the  net  estate  of  the  donor  may  be  exercised  when  the  matrimonial 
property  regime  is  terminated  for  any  of  the  other  reasons  set  out  in 
chapter  5  of  this  report.  ^^ 

The  Research  Team  of  the  Family  Law  Project  suggested  that, 
in  some  circumstances,  an  excessive  gift  made  by  a  married  person 
subject  to  the  matrimonial  property  regime  might  be  declared  void.^^ 
The  clearest  case  for  the  application  of  this  policy  would  occur  where  a 
married  person  created  a  revocable  inter  vivos  trust  in  favour  of  a  third 
party  prior  to  the  termination  of  the  matrimonial  property  regime.  The 
Commission  therefore  recommends  that  where  such  a  trust  has  been 
created,  the  court  should  have,  in  addition  to  the  powers  set  out  above, 
the  power  to  revoke  or  require  the  revocation  of  the  trust  in  cases  where 
it  found  that  this  was  appropriate. 

A  much  more  complex  problem  is  presented  where  a  married  per- 
son has  made  an  outright  gift  to  a  third  party.  The  concern  with  the 
legitimate  interests  and  expectations  of  the  spouse  of  the  donor  must 
be  balanced  against  the  vested  rights  of  third  parties  to  whom  a  property 
interest  has  passed.  Legislation  making  excessive  gifts  void  or  voidable 
would  extend  the  scope  of  an  issue,  basically  one  between  the  spouses, 
to  third  parties  who  might  reasonably  have  thought  they  acquired  the 
property  in  good  faith  or  for  value,  or  who  might  otherwise  have  changed 
position  to  their  detriment  in  reliance  upon  their  belief  in  a  sound  title. 
In  many  cases,  additional  litigation  would  be  required  involving  those 
who  obtained  possession  from  the  donor  or  from  or  through  the  donee. 

On  balance,  the  Commission  considers  that  it  would  be  undesirable 
to  make  such  gifts  void  or  voidable,  and  is  of  the  opinion  that  the  remedy 
recommended  for  the  spouse  of  the  donor  does  as  much  as  reasonably 
can  or  should  be  done  in  this  area.  Giving  the  court  the  power  to  include 
the  value  of  donated  property  in  the  donor's  net  estate  would,  of  course, 

iSRecommendation  3.  e.,  chapter  5,  supra. 

^^E.g.,  upon  death  of  one  spouse,  divorce,  joint  application  for  termination,  etc. 

20See  Study,  Vol.  3  at  p.  573  (rev.). 
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be  in  addition  to  any  other  remedies  that  the  donor's  spouse  has  under 
present  law.  If  an  excessive  gift  so  depleted  the  estate  of  a  donor  that 
he  or  she  had  insufficient  assets  left  to  satisfy  an  equalizing  claim, 
the  creditor-spouse  could  resort  to  bankruptcy  proceedings.  In  addition 
to  this  substantial  sanction,  the  law  dealing  with  fraud  could  also  be 
invoked  where  there  had  been  a  collusive  transfer  of  property  to  a  third 
party. 

3.      TERMINATION  OF  THE  MATRIMONIAL  PROPERTY 
REGIME  ON  THE  DEATH  OF  A  SPOUSE 

Special  problems  will  arise  in  relation  to  the  termination  of  the 
matrimonial  property  regime  by  death  that  will  not  exist  when  it  is 
terminated  by  court  order.  Termination  by  death  therefore  requires  some 
specialized  rules. 

First  there  is  the  problem  of  ascertaining  deductible  values  forming 
part  of  the  net  estate  of  a  deceased  person  in  order  to  compute  his  or 
her  residuary  estate.  Where  the  termination  is  by  court  order,  both  spouses 
will  have  the  right  to  establish  the  deductible  values  of  ante-nuptial  and 
gift  property.  They  will  be  able,  if  they  so  desire,  to  agree  on  their  inven- 
tories or  to  compromise  on  deductible  claims  and,  if  necessary,  to  testify 
in  person  on  these  matters.  Where  one  spouse  is  dead,  however,  a  primary 
source  of  information  about  deductible  values  is  lost.  Further,  the  de- 
ceased's legal  representative  does  not  have  the  same  freedom  as  a  spouse 
when  alive  to  make  agreements  or  compromises  since  he  must  act  in  a 
fiduciary  capacity  in  the  interests  of  the  deceased  spouse's  estate.^^  Such 
steps  could  always  be  undertaken  by  a  legal  representative  pursuant  to 
an  application  to  the  court  for  directions.  It  is  not,  however,  desirable  to 
increase  the  number  of  court  applications  necessary  in  order  to  deal  with 
the  affairs  of  deceased  persons,  nor  to  create  a  system  that  necessarily 
imposes  extra  burdens  on  the  assets  of  estates  in  the  form  of  added  legal 
costs. 

Another  consideration  is  that  the  marriages  terminated  by  the  death 
of  a  spouse,  taken  as  a  group,  will  be  the  longest  marriages  for  which 
equalizing  claims  must  be  computed.  This  longer  time  span  will  add  to 
the  difficulties  inherent  in  the  task  of  identifying  and  valuing  property 
owned  by  a  deceased  person  at  the  date  of  his  or  her  marriage.  In  addi- 
tion, such  deductions  are  fixed  values.  Because  of  inflation  and  the  loss  of 
purchasing  power  of  money,  they  will  be,  on  the  whole,  of  less  significance 
in  cases  where  a  marriage  is  terminated  by  death  than  in  any  other  situa- 
tion in  which  an  equalizing  claim  is  computed.^^. 

The  Research  Team  of  the  Family  Law  Project  considered  these 
factors  and  concluded  that  it  would  be  fair  and  reasonable  to  provide 
that  the  equahzing  claim  should  be  calculated  on  the  basis  of  the  net 
estate  of  each  spouse,  rather  than  on  their  residuary  estates,  in  those 

21W.  at  p.  559  (rev.). 

22The  value  of  a  fixed  sum  falls  by  about  fifty  per  cent  every  eighteen  years: 
ibid. 


89 

cases  where  the  matrimonial  property  regime  is  terminated  by  the  death 
of  a  spouse. ^^  The  Commission  concurs  and  so  recommends. ^"^ 

The  second  major  difficulty  is  the  problem  of  whether  or  not  an 
equalizing  claim  should  be  paid  to  the  estate  of  a  deceased  spouse  by  the 
survivor.  If  an  equalizing  claim  were  paid  to  a  deceased  spouse's  estate, 
it  would  form  part  of  that  estate  to  be  distributed  by  will  or  under  the 
rules  of  intestate  succession.  If  it  is  distributed  on  intestacy,  then  it  will 
tend  to  return,  partially  at  least,  to  the  surviving  spouse.  If  the  distribution 
is  by  will,  then  in  a  great  many  cases  all  or  a  portion  of  it  will  also  return 
to  the  survivor,  because  of  the  tendency  of  married  persons  to  make  wills 
in  favour  of  their  spouses.  The  payment  of  an  equalizing  claim  under 
these  circumstances  would  therefore  be,  in  most  cases,  nothing  more 
than  an  unnecessary  step  in  the  winding  up  of  the  affairs  of  the  deceased 
person. 

Another  significant  consideration  is  the  fact  that  there  may  be 
children  who  will  have  to  rely  solely  upon  the  surviving  spouse  for 
maintenance  after  the  death  of  a  parent.  It  would  seem  desirable  that  this 
spouse  should  not  have  his  or  her  available  assets  diminished  by  the 
amount  of  an  equalizing  claim. 

The  primary  result  of  requiring  the  payment  of  an  equalizing  claim 
to  the  estate  of  a  deceased  spouse  would  be  to  increase  the  amount  avail- 
able for  distribution  under  that  person's  will.  It  is,  of  course,  always 
possible  that  the  deceased  spouse's  will  might  make  provision  for  the 
maintenance  of  children.  On  balance,  however,  it  would  seem  reasonable 
to  place  the  emphasis  in  such  cases  upon  the  legal  obligations  of  main- 
tenance that  are  cast  by  death  upon  the  surviving  spouse,  rather  than 
upon  the  possibility  that  some  assistance  towards  the  discharge  of  these 
responsibilities  might  be  contained  in  the  will  of  the  deceased.  Additional 
sums  capable  of  being  disposed  of  under  a  will  might  be  of  benefit  to 
third  parties  other  than  children  in  some  cases,  but  the  creation  of  benefits 
for  such  persons,  where  none  exists  under  the  present  law,  is  not  among 
the  particular  objects  of  the  matrimonial  property  regime. 

The  Research  Team  concluded  that  an  equalizing  claim  should  be 
paid,  in  the  case  of  the  death  of  a  spouse,  from  the  estate  of  the  deceased 
to  the  survivor,  but  not  the  other  way  around. ^^  The  Commission  has  also 
concluded  that  this  is  an  appropriate  rule  and  therefore  recommends  that 
where  the  matrimonial  property  regime  is  terminated  by  the  death  of  a 
spouse,  no  equalizing  claim  should  be  payable  by  a  surviving  spouse  to 
the  estate  of  the  deceased  spouse. 

The  Research  Team  did  not  advert,  in  this  connection,  to  the  prob- 
lem of  what  should  be  done  in  the  situation  where  a  husband  and  wife 
have  both  died,  and  there  is  not  sufficient  evidence  to  show  which  of  them 
survived  the  other.  In  such  a  case  the  Commission  recommends  that  the 
total  financial  product  of  the  marriage  should  be  computed  on  the  basis 

23/ J.  at  p.  563  (rev.). 

24The  survivor's  net  estate  will  not  include  any  amounts  received  or  receivable 
under  a  policy  of  insurance  on  the  life  of  his  or  her  deceased  spouse.  See 
further  section  5  of  this  chapter,  under  the  heading  "Insurance  and  Pensions". 

25/Z,/^. 
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of  the  net  estate  of  each  spouse,  and  that  an  equalizing  claim  be  payable 
from  the  greater  to  the  lesser  estate  in  accordance  with  the  basic  prin- 
ciples recommended  in  chapter  five  of  this  report.  Where  one  of  the 
deceased  spouses  is  a  beneficiary  under  a  policy  of  insurance  on  the  life 
of  the  other,  this  recommendation  is  subject  to  the  provision  in  The 
Insurance  Act  requiring  that  the  proceeds  under  the  poUcy  be  payable 
as  if  the  insured  had  survived  the  beneficiary.^^ 

4.      VARIATION  OF  THE  RESULTS  OF  THE  EQUALIZING  CLAIM 

This  section  deals  with  the  difficult  problem  of  whether  a  court  should 
have  the  power  in  some  or  all  cases  arising  under  the  termination  of  the 
matrimonial  property  regime  to  vary  the  results  of  an  equalizing  claim. 

Any  system  that  proceeds  from  fixed  or  rigid  principles  without 
regard  to  the  infinite  variety  of  human  chcumstances  that  will  be  revealed 
in  individual  cases  creates  the  possibility  that  some  of  the  results  reached 
may  be  unfair  or  unreasonable.  The  operation  of  certain  combinations  of 
the  rules  of  the  matrimonial  property  regime  could  in  some  cases  lead  to 
results  that  will  be  undesirable.  For  example,  the  Commission  has  recom- 
mended that,  at  the  time  of  computation  of  an  equalizing  claim,  the 
deductible  net  worth  of  a  person  who  had  more  debts  than  assets  at  the 
time  of  marriage  should  be  fixed  at  zero  rather  than  taken  as  a  negative 
figure.  A  spouse  in  this  position  will,  of  course,  be  using  income  acquired 
after  marriage  to  discharge  his  or  her  ante-nuptial  debts,  rather  than  being 
able  to  acquire  assets  that  would  be  shareable  values  when  the  matri- 
monial property  regime  is  terminated.  In  case  of  a  termination  of  the 
regime  after  the  creditors  of  the  debtor-spouse  have  been  paid,  the 
existence  of  ante-nuptial  debts  that  exceeded  ante-nuptial  assets  will 
therefore  affect  the  position  of  the  other  spouse.  Whether  this  limited 
sharing  of  ante-nuptial  debts  will  work  unfair  results  will  depend  upon 
such  factors  as  the  size  of  the  debt  in  relation  to  the  total  financial  product 
of  the  marriage,  whether  the  debt  was  incurred  in  contemplation  of  the 
marriage  (such  as  the  purchase  of  a  matrimonial  home),  and  whether  both 
spouses  knew,  prior  to  the  marriage,  of  the  nature  and  extent  of  the 
indebtedness. 

A  second  problem  lies  in  the  fact  that  whenever  a  matrimonial  prop- 
erty regime  is  terminated  there  will  probably  be  evidence,  particularly 
where  the  marriage  has  broken  down,  to  show  that  the  behaviour  of  at 
least  one  of  the  spouses  has  not  conformed  to  the  minimum  standards  of 
propriety  recognized,  although  not  always  observed,  by  most  members  of 
the  community.  This  raises  the  issue  of  whether  entitlement  to  an  equal 
share  in  the  total  financial  product  of  the  marriage  should  be  as  of  right 
in  all  cases,  or  whether  the  court  should  have  the  power  to  depart  from  an 
equal  division  after  an  examination  of  the  correctness  and  fitness  of  the 
conduct  of  each  of  the  spouses. 


'2-^The  Insurance  Act,  R.S.O.  1970,  c.  224,  ss.  168  and  190. 
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The  English  Law  Commission  considered  these  issues  in  a  working 
paper  containing  a  number  of  proposals  in  a  field  of  choice  and  as  one 
alternative  proposed  a  system  similar  in  its  material  respects  to  the  system 
recommended  in  this  report,  and  had  this  to  say:^^ 

[T]he  relative  advantages  and  disadvantages  of  a  system  of  fixed 
shares  .  .  .  and  a  system  of  discretionary  powers  should  not  be  con- 
sidered only  in  legal  terms.  It  is  important  not  to  forget  the  ad- 
vantages of  security  and  status  which  a  [fixed  share]  system  would 
give  to  the  spouse  who,  because  of  marital  and  family  ties,  is  unable 
to  acquire  an  interest  in  the  assets  by  a  financial  contribution.  Instead 
of  being,  as  now,  regarded  as  a  dependant,  who  must  apply  to  the 
court,  such  a  spouse  would  become  an  equal  partner  in  the  marriage, 
entitled  at  the  end  of  the  marriage  to  an  equal  share  in  the  net  assets 
acquired  during  the  marriage.  The  pattern  of  social  development  in 
the  future  may  be  that  on  the  end  of  a  marriage,  an  able-bodied 
spouse  would  be  expected  to  become  self-reliant  and  independent  as 
soon  as  possible,  rather  than  to  look  to  the  former  marriage  partner 
as  a  source  of  support  for  life.  A  system  of  sharing  on  fixed  prin- 
ciples may  be  more  in  harmony  with  this  idea  than  the  present 
system.  .  .  . 

The  English  Law  Commission  adverted  to  the  matter  of  fixed  prin- 
ciples and  concluded  that  this  was  "the  main  advantage"  of  a  system  such 
as  the  matrimonial  regime,  rather  than  a  disadvantage.  It  pointed  out 
that:  28 

[T]he  spouse  with  fewer  assets  would  not  have  to  depend  on  the 
court's  discretionary  power  to  obtain  property  rights  on  the  termina- 
tion of  marriage.  [Such  a]  system  would  give  practical  effect  to  the 
proposition  that  marriage  is  a  partnership.  .  .  . 

That  Commission  recognized  that  there  could  be  some  unfairness  in  the 
special  circumstances  of  an  individual  case,  but  pointed  out  that  its  pro- 
posed system  would  not  replace  the  rights  of  survivors  in  questions  of 
testate  or  intestate  succession,  or  the  relief  available  to  a  spouse  and 
children  after  a  divorce,  where  discretionary  factors  are,  as  in  Canada, 
considered  by  the  court.  Although  it  was  careful  to  point  out  that  its 
proposed  system  "might  give  an  undeserved  benefit  to  a  spouse  whose 
contribution  to  the  marriage  had  been  nil,  and  who  had  failed  to  fulfill 
his  or  her  matrimonial  obligations",29  the  English  Law  Commission  ad- 
vanced the  general  conclusion  that  there  should  be  no  general  power  to 
vary  the  spouses'  shares  in  case  of  termination  by  death,  divorce,  nullity 
or  judicial  separation.  It  left  the  question  open  in  its  working  paper  as  to 
whether   a   power   of  variation   should  be   created  where  there  was   a 


27The  Law  Commission,  Family  Property  Law  (Published  Working  Paper  No.  42, 

26  Oct.  1971),  at  p.  311. 
28/rf.  at  p.  307. 
29ibid. 
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termination    and    division    not    involving    any    other    matrimonial    pro- 
ceedings.^o 

The  Commission  has  carefully  weighed  the  problems  raised  by  these 
factors  and  has  concluded  that  where  strict  application  of  the  rules  of 
the  equaUzing  claim  would  lead  to  grossly  inequitable  results,  there  should 
be  some  power  of  variation  residing  in  the  court.  The  Commission  is, 
however,  strongly  of  the  view  that  the  matrimonial  property  regime  should 
neither  require  nor  allow  a  judge  to  enter  into  an  assessment  of  matri- 
monial fault,  moral  entitlement  or  the  worthiness  of  the  parties  to  a 
termination  proceeding  in  order  to  determine  a  spouse's  eligibility  for 
financial  equalization.  The  Commission's  recommendations  in  this  report 
are  aimed  at  creating  a  legal  framework  within  which  married  persons 
can  realize  autonomy  during  the  existence  of  the  matrimonial  property 
regime  and  financial  equality  at  its  termination.  They  are  not  designed  to 
provide  an  economic  sanction  for  any  person's  lack  of  industry,  personal 
failings,  or  lapses  from  contemporary  moral  standards. 

The  Commission  therefore  concludes  that,  with  respect  to  the  matter 
of  entitlement  to  equality  at  termination,  there  is  no  place  in  the  matri- 
monial property  regime  for  any  general  judicial  discretion  to  vary  an 
equalizing  claim,  and  only  a  limited  scope  for  the  operation  of  any  specific 
principles  upon  which  court-ordered  variations  could  be  based.  The  situa- 
tions in  which  the  Commission  considers  that  a  power  to  vary  an  equaliz- 
ing claim  should  be  capable  of  being  exercised  by  the  court  are  as  follows: 

1.  where  a  spouse's  net  estate  consists  in  whole  or  in  part  of  values 
representing  damages  recovered  for  pain  and  suffering  and  the 
circumstances  at  the  time  of  termination  would  make  it  unjust  that 
they  be  regarded  as  shareable  assets,  then  the  court  should  be  able 
to  order  that  all  or  a  portion  of  such  values  should  be  excluded 
from  that  spouse's  residuary  estate; 

2.  where  a  spouse's  net  estate  consists  in  whole  or  in  part  of  values 
representing  gifts  from  the  other  spouse  and  the  circumstances  at 
the  time  of  termination  would  make  it  unjust  that  they  be  regarded 
as  deductible  assets,  then  the  court  should  be  able  to  order  that  all 
or  a  portion  of  such  values  should  be  included  in  the  donee's 
residuary  estate; 

3.  where  a  spouse's  debts  and  liabilities  exceeded  his  or  her  assets  at 
the  time  of  marriage,  and  this  was  unknown  to  the  other  spouse 
resulting  in  material  prejudice  to  the  other  spouse,  and  the  circum- 


30/^.  at  p.  298.  The  English  Law  Commission  in  its  subsequent  report  on  these 
matters  has  concluded  that  it  is  not  necessary  to  introduce  in  that  jurisdiction  a 
system  of  deferred  community  under  which  assets  would  be  shared  by  husband 
and  wife  on  fixed  principles  at  the  end  of  marriage,  provided  that,  so  far  as 
possible  in  the  differing  circumstances,  the  claim  of  a  surviving  spouse  upon  the 
family  assets  should  be  at  least  equal  to  that  of  a  divorced  spouse  under  the 
provisions  of  the  Matrimonial  Proceedings  and  Property  Act  1970,  and  the 
courts'  powers  to  order  family  provision  (including  division  of  assets)  for  a 
surviving  spouse  should  be  as  wide  as  its  powers  to  order  financial  provision  on 
a  divorce:  The  Law  Commission,  First  Report  on  Family  Property:  A  New 
Approach  (Law  Com.  No.  52,  22  May  1973),  at  p.  19.  These  wide  powers  of 
family  provision  do  not  exist  in  Canadian  divorce  legislation  and  probably  do 
not  lie  within  the  legislative  competence  of  the  Federal  Parliament. 
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stances  at  the  time  of  termination  would  make  it  unjust  to  allow 
the  debtor-spouse  to  establish  his  or  her  position  on  the  basis  of 
an  ante-nuptial  property  value  of  zero,  then  the  court  should  be 
able  to  order  that  all  or  a  portion  of  the  values  of  the  ante-nuptial 
debts  be  included  in  the  debtor-spouse's  residuary  estate; 

4.  where  the  spouses  have  been  separated  for  a  prolonged  period  of 
time,  and  the  circumstances  at  the  time  of  termination  enable  the 
court  to  find  that  the  economic  basis  for  equalization  is  not 
present,  or  only  partially  present,  the  court  should  be  able  to 
order  that  equalization  be  effected  in  accordance  with  the  circum- 
stances that  existed  at  the  time  cohabitation  terminated,  or  other- 
wise make  an  order  varying  the  results  of  the  equalizing  claim  in 
such  a  manner  as  may  appear  just  and  proper; 

5.  where  in  any  other  similar  special  situation  the  unmodified  appli- 
cation of  rules  created  to  conduce  to  autonomy  during  the  regime 
and  equalization  of  shareholder  property  at  its  termination  would 
lead  to  grossly  inequitable  results,  the  court,  having  regard  to  the 
circumstances  of  the  case,  but  without  regard  to  matrimonial  fault, 
should  be  able  to  make  an  order  varying  the  results  of  the  equal- 
izing claim  in  such  manner  as  may  appear  just  and  proper. 

In  conclusion,  the  matrimonial  property  regime  is  intended  to  create 
in  a  married  person  the  right  to  share  in  property  values  that  have  accrued 
during  marriage,  rather  than  a  mere  opportunity  to  request  that  those 
values  be  shared.  Variations  in  the  result  of  an  equalizing  claim  should  be 
possible,  but  only  where  the  rules  that  function  well  for  the  great  majority 
of  cases  are  inadequate  for  the  special  circumstances  of  a  few.  The  power 
to  vary  should  be  exercised  only  to  avoid  the  possibility  of  gross  injustice, 
and  not  as  a  disciplinary  or  punitive  measure  with  respect  to  the  fulfilling 
of  matrimonial  obligations. 

5.      INSURANCE  AND  PENSIONS 

a.     Insurance  Programmes 

In  addition  to  income  from  employment  and  investments,  benefits 
from  insurance  policies  and  pension  schemes  now  provide  a  significant 
source  of  revenue  to  many  persons,  particularly  in  their  later  years.  Large 
sums  are  often  involved  and  these  must  be  allocated  fairly  between  share- 
able and  deductible  values. 

The  Civil  Code  Revision  Office  of  the  Province  of  Quebec  recently 
analyzed  these  matters  in  its  Report  on  Matrimonial  Regimes,  under  the 
heading  of  "The  Partnership  of  Acquests''.^^  The  partnership  of  acquests, 
for  present  purposes,  is  similar  in  principle  to  the  matrimonial  property 
regime  recommended  herein.  In  the  following  quotation  from  that  report, 
"acquests"  refers  to  items  of  property  that  were  acquired  by  either  spouse 
after  marriage,  which  are  shared  upon  termination  of  the  regime.  "Private 
property"  refers  to  non-shareable  items,  or  in  the  language  employed  in 
describing  the  matrimonial  property  regime,  values  that  are  deductible 

3iCivil  Code  Revision  Office,  Report  on  Matrimonial  Regimes  (1968)  at  p.  41. 
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from  a  married  person's  net  estate  upon  termination  of  the  regime.  The 
policy  proposed  by  the  Civil  Code  Revision  Office  is  as  follows  i^^ 

The  authors  of  the  draft  felt  that  it  was  on  the  basis  of  a  double 
distinction  that  a  solution  was  to  be  found  to  the  extremely  difficult 
questions  of  knowing  whether  the  rights  or  benefits  that  a  consort 
may  have  in  an  insurance  contract  should  be  treated  as  private  prop- 
erty or  acquests:  it  is  to  be  noted  that  these  rights  and  advantages  can 
be  either  those  of  the  beneficiary,  or  those  of  the  person  who  took  out 
the  pohcy  or  has  become  its  holder,  and  that  they  can  result  from  a 
contract  entered  into  by  a  consort  or  by  a  third  party.  Using  the  fore- 
going as  a  basis,  the  following  rules  are  here  proposed: 

a.  any  interest  that  a  consort  may  have  in  an  insurance  policy  entered 
into  by  a  third  party,  in  the  quality  of  beneficiary  or  transferee 
of  the  rights  of  the  person  who  took  out  the  pohcy,  is  to  be  con- 
sidered as  private  property.  .  .  . 

b.  amounts  received  under  a  poUcy  by  a  consort  as  beneficiary  of  a 
contract  entered  into  by  his  spouse  are  Ukewise  considered  as 
being  private  property,  whatever  may  be  the  source  of  the  funds 
out  of  which  the  premiums  may  have  been  paid. .  .  . 

c.  on  the  other  hand,  the  rights  of  a  consort  as  beneficiary  or  as 
holder  of  a  policy  under  a  contract  entered  into  by  himself  which 
are  received  during  the  regime  are  acquests,  whatever  the  mode  of 
payment;  this  is  a  solution  that  must  be  adopted  if  the  conversion 
by  a  consort  of  acquests  into  private  property  is  not  to  be  rendered 
too  easy.  .  .  . 

These  solutions  are  certainly  not  the  only  possible  ones.  They 
have,  however,  the  advantage  of  being  simple  and  they  seemed  to 
correspond  best  with  the  spirit  of  the  regime  and  with  the  psychology 
of  the  consorts. 

( 1 )  Payments  and  Benefits  Arising  Under 
Policies  Entered  Into  by  Third  Parties 

This  Commission  is  in  agreement  with  the  basic  pohcy  choices  recom- 
mended by  the  Civil  Code  Revision  Office,  and  subsequently  enacted  by 
the  Quebec  National  Assembly. ^^a  Points  a.  and  b.,  above,  recommended 
treating  interests  arising  out  of,  or  amounts  received  under  policies  entered 

32/^.  at  pp.  43-45. 

32aSee  An  Act  respecting  matrimonial  regimes,  Stat.  Que.  1969,  c.  77,  s.  27  which 
provides  as  follows: 
"1266e.    The  following  are  the  private  property  of  each  consort: 

5.  All  amounts,  rights  and  other  benefits  accruing  to  him  as  a  bene- 
ficiary designated  by  the  consort  or  by  a  third  party  under  a  contract  or  plan 
of  annuity,  retirement  pension  or  life  insurance. 

1266o.  Each  consort  has  the  administration,  enjoyment  and  free  disposal  of 
all  his  private  property  and  acquests.  He  cannot,  however,  without  the  con- 
currence of  his  consort,  dispose  of  his  acquests  by  gratuitous  title  inter  vivos, 
with  the  exception  of  modest  sums  and  customary  presents. 

This  article  does  not  limit  the  right  of  a  consort  to  name  a  third  per- 
son beneficiary  of  annuities,  retirement  pensions  or  life  insurances  [sic]  and  no 
compensation  is  due  by  reason  of  the  sums  or  premiums  paid  out  of  the 
acquests  if  the  beneficiary  be  the  spouse  or  the  children  of  either  the  consort 
or  the  spouse y  (emphasis  added) 


95 

into  by  a  married  person's  spouse  or  a  third  party  in  a  manner  that  is 
analogous  to  this  Commission's  prior  recommendations  deaUng  with  gifts 
from  a  spouse  or  a  third  party.  It  has  been  proposed  that  such  gifts  would 
be  deductible  items  from  a  spouse's  net  estate.  The  same  principle  should 
apply  to  insurance  policies. 

It  can  therefore  be  concluded  that  where  a  married  person  has 
received  a  payment  as  a  beneficiary  of  an  insurance  policy  entered  into  by 
a  third  party,  the  amount  so  received  should  not  be  subject  to  the  equaUz- 
ing  claim.  It  follows  from  this  that  such  an  amount  should  be  able  to  be 
claimed  as  a  deduction  on  termination  of  the  matrimonial  property  regime, 
in  the  same  manner  as  an  amount  of  money  received  as  a  gift  from  a  third 
party.  As  a  corollary  to  this,  any  other  values  that  might  be  possessed  by 
or  accrue  to  a  married  person  under  a  third  party's  insurance  contract 
should  similarly  be  excluded  from  the  equalizing  claim  calculation.  This 
would  mean  that  the  value  of  a  married  person's  interest  under  such  a 
pohcy,  whether  vested  or  contingent,  should  not  be  recognized  either  as 
an  ante-nuptial  asset  or  as  an  asset  to  be  included  in  that  person's  net 
estate  at  the  termination  of  the  regime. 

(2)  Death  Benefits  Under  Policies  on  the 
Life  of  the  Beneficiary's  Spouse 

The  same  basic  pohcy  should  be  applied  to  an  amount  paid  to  a 
married  person  as  the  beneficiary  of  a  policy  of  insurance  on  the  life  of 
his  or  her  spouse.  When  a  married  person  dies,  the  matrimonial  property 
regime  will  be  terminated.  The  Commission  has  already  recommended 
that  the  equaUzing  claim  in  such  a  case  be  calculated  on  the  basis  of  the 
net  estates  of  the  spouses.  Since  the  survivor  will  receive  the  death  benefit 
at  some  time  after  the  termination,  the  question  is  presented  as  to  whether 
the  amount  so  received  should  be  included  in  his  or  her  net  estate  for  the 
purpose  of  this  calculation.  The  Commission  has  concluded  that  the  proper 
way  in  which  to  deal  with  this  would  be  to  use  the  net  estates  as  they  stood 
at  the  time  of  death  for  establishing  an  equahzing  claim,  without  including 
the  amount  thereafter  received  by  the  survivor  as  a  death  benefit  under  a 
policy  of  insurance  on  the  life  of  the  deceased  spouse.  Such  amounts  would 
therefore  be  the  separate  property  of  the  survivor  rather  than  being  viewed 
as  having  been  received  during  the  duration  of  the  matrimonial  property 
regime.  The  Commission  also  recommends  that  such  amounts  be  excluded 
from  the  equalizing  claim  regardless  of  whether  the  insurance  policy  was 
owned  or  paid  for  by  the  deceased  spouse,  the  survivor,  or  by  a  third  party. 
This  same  rule  should  also  apply  to  a  death  benefit  payable  to  a  surviving 
spouse  under  the  "no  fault"  provisions  of  the  1971  amendment  to  The 
Insurance  Act?'^ 

(3)  Savings  and  Assets  Accumulated  Under  Insurance  Programmes 

A  different  treatment  is  called  for  where  there  exists  an  insurance 
programme  under  which  a  married  person  is  the  holder  or  beneficiary  of  a 
pohcy  entered  into  by  himself  or  herself.  Such  programmes,  unless  they  are 
limited  to  protection  only,  are  a  means  for  accumulating  assets  that  can 
be  valued,  either  in  terms  of  cash  surrender  values,  or  as  commutation 


33Stat.  Ont.  1971,  Vol.  2,  c.  84,  ss.  26  and  27.  See  generally  part  one  of  this 
chapter. 
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values.  Except  in  the  case  where  a  married  person  is  the  beneficiary  under 
a  policy  of  insurance  on  the  life  of  his  or  her  spouse,  and  the  matrimonial 
property  regime  is  terminated  by  the  death  of  the  insured,  the  value  of  the 
assets  accumulated  through  such  insurance  programmes  since  the  date  of 
the  marriage  should  be  shared  between  the  spouses.  It  follows  that,  subject 
to  the  exception  just  noted,  where  a  married  person  is  a  beneficiary  or  a 
holder  of  an  insurance  policy  entered  into  by  himself  or  herself,  the  below- 
listed  items  should  be  subject  to  the  equalizing  claim  and  should  not  be 
deductible  from  that  person's  net  estate: 

a.  any  amounts  received  by  that  person  during  the  matrimonial 
property  regime; 

b.  the  value  of  any  rights  or  benefits  accruing  since  the  date  of  the 
marriage  to  which  that  person  is  entitled  at  the  termination  of  the 
regime;  and 

c.  where  the  proceeds  are  payable  to  the  deceased's  estate  the  value 
of  any  rights  or  benefits  to  which  that  person's  personal  repre- 
sentative is  entitled  where  the  regime  is  terminated  by  his  or  her 
death. 

(4)  Death  Benefits  Payable  to  Third  Parties 

Another  situation  requiring  special  attention  is  related  to  the  problem 
just  described.  If  a  married  person  insures  his  own  fife,  pays  the  insurance 
premiums,  and  names  a  third  party  as  beneficiary,  then,  unless  the  policy 
is  for  protection  only,  a  cash  surrender  value  will  be  built  up.  If  the  matri- 
monial property  regime  is  terminated  by  divorce,  this  cash  surrender  value 
will  be  included  as  a  shareable  sum  in  the  residuary  estate  of  the  insured 
spouse  by  virtue  of  rule  b.  in  the  preceding  paragraph.  If  the  matrimonial 
property  regime  is  terminated  by  the  death  of  the  insured  spouse,  however, 
the  cash  surrender  value  disappears  when  the  insurer  pays  the  third  party 
beneficiary.  The  savings  represented  by  the  cash  surrender  value  that  were 
accrued  during  marriage  will  be  transformed  from  potentially  shareable 
assets  into  cash  in  the  hands  of  a  stranger.  The  Commission  therefore 
concludes  that  where  the  matrimonial  property  regime  is  terminated  by 
the  death  of  a  spouse,  and  the  deceased  spouse  had  insured  his  or  her  own 
life,  naming  a  third  party  as  beneficiary,  then  the  cash  surrender  value  of 
the  policy  that  had  accrued  since  the  date  of  the  marriage  should  be 
included  in  the  net  estate  of  the  deceased  spouse  as  a  shareable  asset. 

(5)  The  Irrevocable  Beneficiary 

As  indicated  above,  the  general  rule  should  be  that  assets  accumu- 
lated during  marriage  under  an  insurance  programme  would  be,  like  other 
post-nuptial  savings,  shareable  property  when  the  matrimonial  property 
regime  is  ended  by  a  divorce  or  other  court  proceeding.  This  means  that 
if,  for  example,  a  husband  insured  his  own  fife,  naming  his  wife  as  a  bene- 
ficiary, the  cash  surrender  value  of  the  policy  that  had  accrued  during  the 
marriage  would  be  included  in  his  net  estate  at  the  time  of  a  divorce. 

Since  1962  it  has  been  possible  in  Ontario  for  an  insured  person  to 
designate  a  beneficiary  irrevocably,^''  and  this  poses  a  particular  problem. 

^^The  Insurance  Amendment  Act,  1961-62,  Stat.  Ont.  1961-62,  c.  63,  s.  4.  Now 
R.S.O.  1970,  c.  224,  s.  165. 
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In  the  example  just  given,  if  the  husband  designated  his  wife  as  an  irre- 
vocable beneficiary,  he  could  not,  without  her  consent,  surrender  the 
policy,  exercise  rights  under  it,  or  otherwise  deal  with  the  contract.^^  In 
effect,  the  designation  of  the  wife  as  an  irrevocable  beneficiary  would  con- 
vert the  cash  surrender  value  from  an  asset  that  could  be  hquidated  for 
his  benefit  by  surrender  of  the  policy,  into  a  frozen  value.  His  wife  may  or 
may  not  receive  any  benefit  from  this  arrangement — that  would  depend 
upon  whether  or  not  he  predeceased  her. 

In  such  a  case,  the  spouse  who  is  an  irrevocable  beneficiary  should  be 
made  to  elect  between  his  or  her  benefits  as  an  irrevocable  beneficiary  and 
his  or  her  benefits  under  the  equalizing  claim.  If  the  beneficiary-spouse 
chooses  to  continue  as  an  irrevocable  beneficiary,  then  the  cash  surrender 
value  of  the  policy  accumulated  since  the  date  of  the  marriage  should  not 
be  included  among  the  shareable  assets  of  the  insured.  If  the  beneficiary- 
spouse  elects  to  renounce  his  or  her  designation  as  an  irrevocable  bene- 
ficiary, then  the  shareable  cash  surrender  value  should  be  included  in  the 
insured's  net  estate.  In  the  latter  case,  the  insured  would,  of  course,  then 
be  free  to  deal  with  the  cash  surrender  value  in  the  same  manner  as  if  it 
were  a  savings  account  or  other  similar  asset. 

b.     Pension  Schemes 

Unrealized  pension  equities  could  represent  substantial  items  of  prop- 
erty in  many  marriages.  Since  there  is  little  or  no  liquidity  involved  in 
pension  schemes,  the  legislation  must  balance  the  need  for  equalization  at 
termination  against  the  need  to  avoid  enforced  borrowing  in  order  to  pay 
an  equalization  claim.  Another  important  consideration  is  the  fact  that 
pensions  will  often  be  difficult  to  value,  particularly  in  the  case  where,  after 
vesting,  they  cannot  be  cashed  in.  Some  pension  schemes  also  provide 
bilateral  benefits — that  is,  when  a  pension  dies,  further  benefits  under  the 
scheme  are  payable  to  his  or  her  surviving  spouse,  and  a  rule  must  be 
framed  to  accommodate  these  arrangements. 

Generally,  the  Commission  is  of  the  view  that  pensions  should  be 
dealt  with  in  a  manner  that  is  analogous  to  insurance.  This  would  mean 
that  employers'  contributions,  like  gifts  from  third  parties,  should  not  be 
brought  into  the  equalizing  claim  calculation.  The  material  values  would 
be  the  amounts  paid  into  the  scheme  after  the  date  of  the  marriage,  which 
are  essentially  the  same  as  savings  out  of  post-nuptial  income.  Accordingly 
it  is  recommended  that  the  amounts  paid  into  a  pension  plan  or  fund  after 
the  date  of  the  marriage  should  be  shareable  assets,  and  should  be  included 
in  the  net  estate  of  the  spouse  to  whom  the  pension  is  payable.  If  a  sub- 
stantial sum  had  been  built  up,  and  the  spouse  in  whose  shareable  assets 
it  was  included  was  liable  to  pay  an  equalizing  claim,  then  he  or  she  could 
always  elect,  as  recommended  in  chapter  7,  to  pay  the  claim  over  a  period 
of  years. 

A  married  woman  may  receive  vested  rights  in  her  husband's  pension, 
payable  if  she  survives  him,  even  though  the  spouses  may  have  been 

35/(i.  s.  171.  The  husband  would,  however,  be  entitled  to  receive  dividends  or 
bonuses  that  were  payable  to  him  under  the  contract.  These  would,  of  course, 
be  the  same  as  income  in  his  hands  for  the  purposes  of  the  matrimonial 
property  regime. 
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divorced  before  the  pension  is  payable.  The  same  survivor's  pension  could 
also  be  payable  to  a  widower.  Using  the  example  of  a  widow,  under  the 
recommendation  made  above,  she  would  receive  a  financial  benefit  under 
the  equalizing  claim  at  the  time  of  the  divorce,  and  a  further  benefit  after 
the  death  of  her  former  spouse.  To  avoid  this  situation,  it  is  recommended 
that  a  married  person  who  has  a  survivor's  interest  in  the  pension  of  his 
or  her  spouse  should  be  required  to  elect  between  taking  an  interest  in  the 
value  of  the  contributions  to  the  scheme  under  the  equalizing  claim,  or 
taking  his  or  her  survivor's  interest  under  the  pension  plan.  In  the  latter 
case,  then  the  cash  contributions  to  the  pension  scheme  should  not  be 
included  in  the  residuary  estate  of  the  spouse  to  whom  the  pension  is 
payable. 

RECOMMENDATIONS 

The  Commission  makes  the  following  recommendations: 

1.  Both  general  and  special  damages  for  personal  injuries  to  a  spouse 
should  be  non-deductible  from  that  spouse's  net  estate. 

2.  The  principle  contained  in  recommendation  1  should  be  applied 
to  benefits  received  under  the  "no  fault"  provisions  of  The  Insur- 
ance Act. 

3.  "Excessive  gift"  should  be  defined  as  follows: 

a.  with  the  exception  of  usual  and  customary  gifts,  a  transfer  for 
no  consideration,  whether  the  transfer  is  absolute  or  in  trust;  or 

b.  a  transfer  for  a  consideration  which  the  court  finds  to  be 
clearly  inadequate,  whether  the  transfer  is  absolute  or  in  trust. 

4.  If  the  court  finds  that  an  excessive  gift  or  gifts  have  been  made,, 
the  court  should  have  the  power: 

a.  to  order  the  termination  of  the  regime;  and 

b.  where  termination  of  the  regime  is  ordered,  to  order  that  the 
value  of  the  donated  property  be  included  in  the  net  estate  of 
the  donor,  in  cases  where  it  considers  this  to  be  appropriate 
and  just. 

5.  The  court  should  have  power  to  order  that  the  value  of  the 
donated  property  be  taken  at  the  date  of  termination,  if  that  is 
higher  than  the  value  at  the  date  of  the  gift. 

6.  This  power  to  determine  the  values  of  excessive  gifts  and  to- 
include  such  amounts  in  the  net  estate  of  the  donor  may  be 
exercised  by  the  court  when  the  matrimonial  property  regime  is 
terminated  for  any  of  the  reasons  set  out  in  chapter  5  of  this 
report. 

7.  Where  an  excessive  gift  has  been  made  by  means  of  a  revocable 
inter  vivos  trust  in  favour  of  a  third  party  prior  to  the  termination 
of  the  regime,  the  court  should  have,  in  addition  to  the  powers 
recommended  above,  the  power  to  revoke  or  require  the  revoca- 
tion of  the  trust  in  cases  where  it  finds  that  this  is  appropriate. 

8.  In  those  cases  where  the  matrimonial  property  regime  is  termi- 
nated by  the  death  of  a  spouse,  the  equahzing  claim  should  be 
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calculated  on  the  basis  of  the  net  estate  of  each  spouse,  rather 
than  on  their  residuary  estates. 

9.  Where  the  matrimonial  property  regime  is  terminated  by  the  death 
of  a  spouse,  no  equalizing  claim  should  be  payable  by  a  surviving 
spouse  to  the  estate  of  the  deceased  spouse. 

10.  Where  a  husband  and  wife  have  both  died,  and  there  is  not  suffi- 
cient evidence  to  show  which  of  them  survived  the  other,  the  total 
financial  product  of  the  marriage  should  be  computed  on  the 
basis  of  the  net  estate  of  each  spouse,  and  an  equalizing  claim 
should  be  payable  from  the  greater  to  the  lesser  estate  in  accord- 
ance with  the  basic  principles  recommended  in  chapter  5  of  this 
report. 

11.  Where  one  of  the  deceased  spouses  is  a  beneficiary  under  a  policy 
of  insurance  on  the  fife  of  the  other,  recommendation  10  is  sub- 
ject to  the  provision  in  The  Insurance  Act  requiring  that  the 
proceeds  under  the  policy  be  payable  as  if  the  insured  had  sur- 
vived the  beneficiary. 

12.  With  respect  to  the  matter  of  entitlement  to  equal  division  at 
termination,  there  should  be  no  general  judicial  discretion  to  vary 
the  results  of  an  equalizing  claim,  and  only  a  limited  scope  for 
the  operation  of  the  following  specific  principles  upon  which 
court-ordered  variations  could  be  based: 

a.  where  a  spouse's  net  estate  consists  in  whole  or  in  part  of 
values  representing  damages  recovered  for  pain  and  suffering 
and  the  circumstances  at  the  time  of  termination  would  make 
it  unjust  that  they  be  regarded  as  shareable  assets,  then  the 
court  should  be  able  to  order  that  all  or  a  portion  of  such 
values  should  be  excluded  from  that  spouse's  residuary  estate; 

b.  where  a  spouse's  net  estate  consists  in  whole  or  in  part  of 
values  representing  gifts  from  the  other  spouse  and  the  cir- 
cumstances at  the  time  of  termination  would  make  it  unjust 
that  they  be  regarded  as  deductible  assets,  then  the  court 
should  be  able  to  order  that  all  or  a  portion  of  such  values 
should  be  included  in  the  donee's  residuary  estate; 

c.  where  a  spouse's  debts  and  liabilities  exceeded  his  or  her  assets 
at  the  time  of  marriage,  and  this  was  unknown  to  the  other 
spouse  resulting  in  material  prejudice  to  the  other  spouse,  and 
the  circumstances  at  the  time  of  termination  would  make  it 
unjust  to  allow  the  debtor-spouse  to  establish  his  or  her  posi- 
tion on  the  basis  of  an  ante-nuptial  property  value  of  zero, 
then  the  court  should  be  able  to  order  that  all  or  a  portion  of 
the  values  of  the  ante-nuptial  debts  be  included  in  the  debtor- 
spouse's  residuary  estate; 

d.  where  the  spouses  have  been  separated  for  a  prolonged  period 
of  time,  and  the  circumstances  at  the  time  of  termination 
enable  the  court  to  find  that  the  economic  basis  for  equaliza- 
tion is  not  present,  or  only  partially  present,  the  court  should 
be  able  to  order  that  equalization  be  effected  in  accordance 
with  the  circumstances  that  existed  at  the  time  cohabitation 
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terminated,  or  otherwise  make  an  order  varying  the  results  of 
the  equalizing  claim  in  such  manner  as  may  appear  just  and 
proper; 

e.  where  in  any  other  similar  special  situation  the  unmodified 
appHcation  of  rules  created  to  conduce  to  autonomy  during 
the  regime  and  equalization  of  shareable  property  at  its  termi- 
nation would  lead  to  grossly  inequitable  results,  the  court, 
having  regard  to  the  circumstances  of  the  case,  but  without 
regard  to  matrimonial  fault,  should  be  able  to  make  an  order 
varying  the  results  of  the  equalizing  claim  in  such  manner  as 
may  appear  just  and  proper. 

13.  Where  a  married  person  has  received  a  payment  as  a  beneficiary 
of  an  insurance  pohcy  entered  into  by  a  third  party,  the  amount 
so  received  should  not  be  subject  to  the  equalizing  claim,  and 
should  be  deductible  at  termination  of  the  matrimonial  property 
regime. 

14.  Any  other  values  that  might  be  possessed  by  or  accrue  to  a 
married  person  under  a  third  party's  insurance  contract  should 
similarly  be  excluded  from  the  equalizing  claim  calculation;  the 
value  of  the  married  person's  interest  under  such  a  policy,  whether 
vested  or  contingent,  should  not  be  recognized  either  as  an  ante- 
nuptial asset  or  as  an  asset  to  be  included  in  that  person's  net 
estate  at  the  termination  of  the  regime. 

15.  The  death  benefit  payable  to  a  surviving  spouse  under  a  poHcy  of 
insurance  on  the  life  of  a  deceased  spouse,  regardless  of  whether 
the  insurance  policy  was  owned  or  paid  for  by  the  deceased 
spouse,  the  survivor,  or  a  third  party  should  be  viewed  as  having 
been  received  after  the  termination  of  the  matrimonial  property 
regime  and  should  not  be  subject  to  the  equalizing  claim. 

16.  The  policy  contained  in  recommendation  15  should  also  apply  to 
a  death  benefit  payable  to  a  surviving  spouse  under  the  "no  fault" 
provisions  of  The  Insurance  Act. 

17.  Except  in  the  case  where  a  married  person  is  the  beneficiary  under 
a  policy  of  insurance  on  the  life  of  his  or  her  spouse,  and  the 
matrimonial  property  regime  is  terminated  by  the  death  of  the 
insured,  the  value  of  the  assets  accumulated  through  an  insurance 
programme  under  which  a  married  person  is  the  holder  or  bene- 
ficiary of  a  policy  entered  into  by  himself  or  herself  should  be 
subject  to  the  equalizing  claim;  the  following  amounts  should 
therefore  not  be  deductible  from  that  person's  net  estate: 

a.  any  amounts  received  by  that  person  during  the  matrimonial 
property  regime; 

b.  the  value  of  any  rights  or  benefits  accruing  since  the  date  of 
the  marriage  to  which  that  person  is  entitled  at  the  termina- 
tion of  the  regime;  and 

c.  where  the  proceeds  are  payable  to  the  deceased's  estate,  the 
value  of  any  rights  or  benefits  to  which  that  person's  personal 
representative  is  entitled  where  the  regime  is  terminated  by 
his  or  her  death. 
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18.  Where  the  matrimonial  property  regime  is  terminated  by  the  death 
of  a  spouse,  and  the  deceased  spouse  had  insured  his  or  her  own 
life,  naming  a  third  party  as  beneficiary,  then  the  cash  surrender 
value  of  the  pohcy  that  had  accrued  since  the  date  of  the  marriage 
should  be  included  in  the  net  estate  of  the  deceased  spouse  as  a 
shareable  value. 

19.  Where  one  spouse  has  designated  the  other  as  an  irrevocable 
beneficiary,  the  spouse  who  is  so  designated,  at  the  time  of  termi- 
nation, should  be  required  to  elect  between  his  or  her  benefits  as 
an  irrevocable  beneficiary  and  his  or  her  benefits  under  the  equal- 
izing claim. 

20.  The  amounts  paid  into  a  pension  plan  or  fund  after  the  date  of 
the  marriage  should  be  shareable  assets,  and  should  be  included 
in  the  net  estate  of  the  spouse  to  whom  the  pension  is  payable. 

21.  A  married  person  who  has  a  survivor's  interest  in  the  pension  of 
his  or  her  spouse,  should,  at  the  time  of  termination,  be  required 
to  elect  between  taking  an  interest  in  the  value  of  the  contribu- 
tions to  the  scheme  under  the  equalizing  claim,  or  taking  his  or 
her  survivor's  interest  under  the  pension  plan. 

22.  If,  pursuant  to  recommendation  21,  a  spouse  elects  for  a  sur- 
vivor's interest,  then  the  cash  contributions  to  the  pension  scheme 
should  not  be  included  in  the  residuary  estate  of  the  spouse  to 
whom  the  pension  is  payable. 


CHAPTER  9 


SUPPORT  OBLIGATIONS  AND 
AGENCY  RELATIONS 


While  not  strictly  a  matter  of  property  law,  support  obligations  and 
agency  relations  in  the  family  involve  financial  commitment  for  both  hus- 
band and  wife.  An  overall  examination  of  matrimonial  property  relations 
should  therefore  include  these  subject  matters.  The  Commission  is  here 
concerned  only  with  the  nature  of  support  obligations  as  they  relate  to  the 
subject  matter  of  this  report.  The  overall  topic  of  support  obUgations, 
including  recommendations  with  respect  to  the  details  of  their  enforcement, 
will  be  dealt  with  in  a  later  report. 

The  Commission  is  of  the  view  that  there  should  be  three  basic 
support  obligations: 

a.  both  parents  should  be  obliged  to  support  their  children; 

b.  children  should  have  an  obligation  to  support  their  parents;  and 

c.  there  should  be  an  obligation  on  husbands  to  support  their  wives 
and,  in  certain  circumstances,  there  should  be  an  obligation  on 
wives  to  support  their  husbands. 

These  three  recommendations  are  examined  in  turn  below. 

1.      PARENTS'  OBLIGATIONS  TO  SUPPORT  THEIR  CHILDREN 

The  Commission  recommends  that  a  parent  should  have  a  legal  obli- 
gation to  support  his  or  her  child,  whether  the  parenthood  arose  by  nature 
or  adoption.  This  obligation  should  arise  automatically  on  proof  of  pater- 
nity or  maternity.  It  should  be  noted  that  the  recommendation  is  for  the 
obligation  to  fall  on  both  parents,  so  that  both  the  mother  and  the  father 
would  be  under  an  obligation  to  support  their  children.  Every  parent  is  at 
present  under  an  obligation  to  support  his  or  her  children  under  provincial 
law  and  under  the  Criminal  Code  of  Canada. ^  However,  in  several  particu- 
lar situations,  the  law  makes  distinctions  between  the  obligation  of  the 
father  and  that  of  the  mother  that  are  related  to  the  sex  of  the  parent, 
rather  than  to  his  or  her  ability  to  furnish  support  to  a  child.  Thus,  a 
mother,  even  though  financially  able,  may  not  be  ordered  by  a  court  to 
support  her  child  under  The  Infant's  Act,^  or  The  Deserted  Wives'  and 
Children's  Maintenance  Act?  The  Commission  acknowledges  that  the 
paramount  consideration  must  be  the  welfare  of  the  child,  and  that  this  test 
requires  that  the  obligation  to  maintain  a  child  should  be  based  solely  upon 
the  respective  means  and  ability  of  the  father  and  the  mother.  This  rule  is, 
in  fact,  recognized  in  many  countries  in  which  both  spouses  are  required 
to  contribute,  according  to  their  means  and  abilities,  to  the  support  of  their 
children.  In  Ontario,  such  a  general  rule  would  be  neither  very  new  nor 
very  radical.  This  recommendation  is  really  aimed  at  ehminating  the 
anomalies  that  exist  in  our  present  law  rather  than  creating  obligations 

iThe  references  to  the  statutes  are  set  out  in  footnote  28,  chapter  3,  supra. 

2R.S.O.  1970,  c.  222. 

3R.S.O.  1970,  c.  128,  but  see  the  Divorce  Act,  R.S.C.  1970,  c.  D-8,  s.  11  where 

the  obligation  to  provide  maintenance  for  the  children  of  the  marriage  may  be 

imposed  on  either  the  husband  or  the  wife. 
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where  none  existed  previously,  and  to  put  an  end  to  invidious  discrimina- 
tion with  respect  to  children  born  out  of  wedlock. 

The  standard  of  support  afforded  a  child  by  its  parents  should  be 
sufficient  to  enable  him  or  her  to  maintain  a  reasonable  standard  of  living, 
having  regard  to  the  circumstances  of  the  parents  if  they  are  married,  and 
having  regard,  otherwise,  to  what  the  child  might  have  enjoyed  were  its 
parents  married  and  cohabiting.  In  every  case  support  should  depend  on 
the  ability  of  the  parent  to  provide  it,  and  where  two  parents  are  Uable, 
their  obligations  should  be  based  on  their  respective  resources  and  ability 
to  pay. 

2.      CHILDREN'S  OBLIGATION  TO  SUPPORT  PARENTS 

The  Commission  has  carefully  considered  the  proposal  by  the  Re- 
search Team  of  the  Family  Law  Project  that  there  should  be  no  legal  obli- 
gation on  sons  and  daughters  to  support  their  parents,  and  that,  accord- 
ingly. The  Parents'  Maintenance  Act^  should  be  repealed.^ 

Essentially,  the  reason  for  the  obUgation  of  a  parent  to  maintain  a 
child  is  to  ensure  financial  support  for  one  who  is  unable  to  support  him- 
self, and,  presumably,  to  do  this  in  a  more  intimate,  personal  way  than  a 
public  institution  or  service  can  do.  Turning  to  the  other  end  of  the  age 
scale,  the  same  inability  can  and  often  does  exist  in  the  case  of  a  parent 
because  of  advanced  age,  infirmity,  or  lack  of  adequate  financial  resources. 
The  question  becomes  whether  or  not  this  obHgation  should  fall  on  the 
adult  children,  subject  of  course  to  their  financial  capacity. 

The  Commission  recognizes  and  agrees  with  the  view  that  children 
have  a  moral  duty  to  care  for  their  elderly  parents  if  they  require  it. 
Beyond  this,  however,  the  Commission  is  convinced  that  it  should  be  a 
primary  social  function  of  the  family  group  to  take  aU  reasonable  steps  to 
care  for  those  who  cannot  care  for  themselves,  at  both  ends  of  the  age 
scale.  As  far  as  it  is  in  their  power  to  prevent  it,  children  should  not  allow 
their  elderly  parents  to  become  indigent,  or  to  depend  for  their  mainte- 
nance solely  upon  the  public  purse.  This  point  of  view  is,  of  course, 
reflected  to  some  degree  in  The  Parents'  Maintenance  Act,  and  for  this 
reason  the  Commission  does  not  think  that  it  should  be  repealed. 

There  are  those  who  take  the  view  that  to  make  sons  and  daughters 
financially  liable  would  put  too  great  a  financial  burden  on  them.  The 
financial  needs  of  the  elderly  tend  to  extend  over  an  increasing  period  and 
to  escalate  because  of  illness  and  frailty  at  a  time  when  their  income  may 
have  been  substantially  reduced,  and  today,  the  cost  of  sickness  and  dis- 
ability is  very  high.  In  many  cases  the  provision  of  adequate  care  for  elderly 
parents  may  be  too  complex  and  too  costly  for  it  to  be  borne  by  the  chil- 
dren alone.  The  Commission  is  sympathetic  to  this  argument,  and  recog- 
nizes that  public  support  is  a  necessary  part  of  any  programme  deahng 
with  the  care  of  the  elderly.  This  does  not  mean,  however,  that  The 
Parents'  Maintenance  Act  should  be  repealed.  To  the  extent  that  they  are 
financially  capable  of  doing  so,  the  primary  obligation,  up  to  the  limits 

4R.S.O.  1970,  c.  336. 

^Study,  Vol.  3  at  p.  537  (rev.). 
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that  may  from  time  to  time  be  established  under  that  statute,  should 
remain  with  the  children  of  the  elderly  person.^ 

3.      SUPPORT  OBLIGATIONS  BETWEEN  HUSBAND  AND  WIFE 
DURING  MARRIAGE 

The  Research  Team  of  the  Family  Law  Project  recommended  that 
"the  spouses  should  each  have  an  obligation  to  contribute,  according  to 
their  means,  to  their  own  mutual  support".'^ 

The  Royal  Commission  on  the  Status  of  Women  in  Canada  noted 
that  the  laws  of  most  provinces  require  that  a  husband  maintain  his  wife 
but  "fail  to  impose  the  same  obligation  on  the  wife  with  respect  to  her 
husband".^  That  Commission  stated  that  "such  legislation  is  out  of  step 
with  the  time"  and  that  it  "perpetuates  the  concept  that  all  women  are 
economically  dependent  upon  their  husbands  and  does  not  recognize  their 
economic  contribution,  whether  direct  or  indirect".^  The  Royal  Commis- 
sion therefore  recommended  that:^^ 

[T]he  provinces  and  territories  which  have  not  already  done  so  [should] 
amend  their  laws  so  that  a  wife  who  is  financially  able  to  do  so  may 
be  held  to  support  her  husband  and  children  in  the  same  way  that  the 
husband  may  now  be  held  to  support  his  wife  and  children.  .  .  . 

The  law  of  the  Province  of  Alberta  has  for  many  years  provided 
that:  11 

The  husband  [or]  wife  ...  of  every  old,  blind,  lame,  mentally  deficient 
or  impotent  person,  or  of  any  other  destitute  person  who  is  not  able 
to  work,  shall  provide  maintenance,  including  adequate  food,  clothing, 
medical  aid  and  lodging  for  such  person. 

With  respect  to  a  married  man,  this  legislation  is  little  more  than  a  restate- 
ment of  the  common  law  duty  he  owes  to  his  wife  in  any  event.  For  a 
married  woman,  however,  it  changes  the  common  law  to  the  extent  that  it 
places  a  duty  of  maintenance  upon  her  in  relation  to  her  husband,  but  only 
in  the  specified  circumstances  of  his  advanced  age,  physical  disability,  or 
his  inability  to  work  to  provide  his  own  maintenance. 

Recent  legislation  in  British  Columbia  goes  further  towards  mutuality. 
Under  the  1972  British  Columbia  Family  Relations  Act^^  each  spouse  is 
obliged  to  provide  "reasonable  support  and  maintenance"  for  the  other, 

6The  present  level  of  support  that  can  be  ordered  under  The  Parents'  Main- 
tenance Act  is  quite  modest:    $20.00  per  week.  Before  making  an  order  for 
maintenance,  the  judge  is  required  to  consider  the  means  of  the  children  from 
whom  maintenance  is  sought. 
^ Study,  Vol.  3  at  p.  537  (rev.). 

^Report  of  the  Royal  Commission  on  the  Status  of  Women  in  Canada  (1970) 
at  p.  248. 
9Ibid. 

md.  at  p.  249. 

lij/ie  Maintenance  Order  Act,  R.S.A.  1970,  c.  222,  ss.  4(1)  and  5(2). 
l2The  Family  Relations  Act,  1972,  Stat.  B.C.  1972,  c.  20,  ss.  18(1) (a)  and  25 
(l)(b).  The  same  obligation  as  set  out  in  the  text  also  exists  between  men  and 
women  who,  not  being  married  to  each  other,  have  lived  together  as  husband 
and  wife  for  not  less  than  two  years. 
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with  no  distinction  made  in  the  legislation  between  the  obligations  of  hus- 
bands and  wives. 

Under  the  divorce  laws  in  force  in  all  provinces  of  Canada  for 
the  past  five  years  either  spouse  has  been  liable  to  pay  maintenance  to  the 
other  spouse.  13  England  has  a  similar  rule  in  its  present  divorce  laWj^"*  and, 
since  1960,  the  law  of  that  country  has  also  provided  for  a  limited  form  of 
reciprocal  maintenance  obhgation  during  marriage. ^^ 

The  Commission  invites  attention  to  the  fact  that  the  traditional 
assumption  underlying  the  laws  that  make  a  married  man  exclusively  liable 
for  the  support  of  both  himself  and  his  wife  is  no  longer  tenable.  Since  the 
enactment  of  the  various  Married  Women's  Property  Acts,  it  has  been 
legally  possible  for  a  married  woman  to  earn  money  and  to  hold  it  as  her 
separate  property  in  the  same  manner  as  a  married  man.  A  wife's  inability 
to  support  her  spouse  no  longer  proceeds  from  the  fact  that  she,  as  a 
married  woman,  has,  by  operation  of  law,  no  resources  upon  which  to 
draw. 

There  can  be  no  doubt,  however,  that  a  married  woman  today  is 
under  some  very  stringent  practical  disabilities  in  relation  to  the  question 
of  whether  she  should  be  subject  to  a  support  obligation  that  is  identical 
to  that  of  her  spouse.  There  are  social  conventions,  the  force  of  which  must 
not  be  underrated,  that  would  make  it  difficult  for  her  were  she  placed  in 
this  position.  The  Royal  Commission  on  the  Status  of  Women  in  Canada 
characterized  this  phenomenon  as  "the  traditional  view  that  women  must  be 
protected  and  that  fundamentally  their  place  is  in  the  home".^^ 

If  a  married  woman  does  decide  to  work,  she  will,  in  a  great  many 
cases,  face  economic  difficulties  that  are  not  experienced  by  a  man,  married 
or  single.  Again,  to  quote  the  Royal  Commission  on  the  Status  of  Women 
in  Canada  i^'' 

[TJhese  women  are  sometimes  unable  to  work  because  of  a  shortage 
of  child-care  faciUties,  part-time  employment  and  opportunities  to 
learn  a  skill.  If  they  are  able  to  work,  they  are  likely  to  face  attitudes 
relegating  them  to  lower-paying  occupations. 

These  matters  cannot  be  ignored,  nor  altered  by  legislation  premised 
on  the  view  that  things  might  be  radically  improved  very  quickly.  Although 
an  identical  mutual  support  obligation  would  in  every  case  depend  upon 
the  means  and  ability  of  each  spouse,  it  is  difficult  to  see  how  the  more 
precarious  economic  position  and  prospects  of  employed  married  women 
could  be  dealt  with  adequately  or  accommodated  fairly  in  the  legislation 
creating  such  an  obhgation.  A  married  woman's  means  and  ability  to  pro- 
vide maintenance  might,  in  any  given  case,  appear  to  be  the  same  as  that  of 
her  husband,  if  both  happen  to  receive  an  equivalent  wage  at  the  material 
time.  Yet  in  terms  of  the  relationship  between  present  earnings  and  the 

i3The  Divorce  Act,  R.S.C.  1970,  c.  D-8,  ss.  10,  11  and  12. 

'^^The  Matrimonial  Proceedings  and  Property  Act,  1970. 

^^The  Matrimonial  Proceedings  (Magistrates  Courts)  Act,  1960.  A  brief  descrip- 
tion of  the  nature  of  the  mutual  support  obligation  under  this  statute  is  found 
in  chapter  3,  section  4.  c,  supra. 

^^Report  of  the  Royal  Commission,  op.  cit.  supra  note  8  at  p.  64. 

17/^.  at  p.  20. 
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total  that  each  spouse  can  expect  to  receive  during  his  or  her  lifetime,  a 
contribution  by  a  married  woman  to  mutual  support  that  was  the  same  as 
her  husband's  would  in  almost  all  cases  represent  a  far  higher  percentage 
of  her  prospective  earnings  than  it  would  of  his.  As  is  apparent  from  the 
first  section  of  this  chapter,  the  Commission  takes  the  position  that  these 
considerations  should  be  overridden  when  the  needs  of  dependant  children 
are  involved.  The  case  is  less  compelling,  however,  for  full  reciprocity 
where  only  the  interests  of  husbands  and  wives  are  concerned. 

The  suggestion  that  the  support  obUgation  between  wives  and  hus- 
bands should  be  identical  is  not  unattractive.  It  reflects  an  ideal  of  equaUty 
of  abihty,  merit  and  capacity  to  assume  responsibility  the  existence  of 
which  no  reasonable  person  could  deny  today.  The  creation  of  such  an 
obligation  would,  however,  neither  create  the  economic  opportunities  for 
women  nor  bring  about  the  profound  social  changes  that  must  occur  before 
the  imposition  of  such  an  obligation  could  be  considered  to  be  either 
realistic  or  fair. 

The  Commission  is  of  the  view  that  the  matter  of  support  obligations 
between  husbands  and  wives  should  be  expressed  in  terms  of  limited 
mutuality  which,  while  recognizing  existing  impediments  to  full  reciprocity, 
would  nevertheless  contain  a  principle  that  is  capable  of  growth;  and  that 
this  should  be  accompanied  by  certain  specific  obligations  that  represent 
realistic  minima,  in  the  manner  of  the  Alberta  legislation  set  out  above. 

It  is  therefore  recommended  that  the  common  law  position  be  altered 
by  legislation  providing  that  spouses  should  each  have  a  legal  obligation  to 
contribute,  according  to  their  means  and  ability,  to  their  mutual  support. 
The  Commission  recommends  that  the  legislation  provide  that  the  respec- 
tive contributions  of  husbands  and  wives  should  be  assessed  not  only  in 
monetary  terms,  and  that  in  the  matter  of  financial  provision,  the  primary 
liability  rests  upon  the  husband.  In  addition,  the  Commission  recommends 
that  the  legislation  should  provide  a  positive  duty  that  each  spouse  support 
the  other,  according  to  his  or  her  means  and  abilities,  in  certain  specified 
circumstances — where  a  spouse  is  old,  blind,  lame,  mentally  deficient,  dis- 
abled or  destitute  and  not  able  to  work.^'^^ 

4.      SUPPORT  OBLIGATIONS  WHERE  A  MARRIAGE  IS  TERMI- 
NATED BY  DEATH:  THE  DEPENDANTS'  RELIEF  ACT 

This  is  a  situation  where  the  abrupt  ending  of  existing  support  could 
cause  hardship  to  a  family.  As  a  matter  of  general  principle,  the  court 
should  have  power  to  continue  against  the  estate  of  the  deceased,  in  accord- 
ance with  the  recommendations  set  out  below,  any  support  obhgations  in 
existence  at  the  date  of  death,  whether  legal  or  de  facto.  This  should  be 
accomplished  through  a  substantial  revision  of  The  Dependants'  Relief 
Act,^^  which  is  inadequate  in  several  important  respects. 

Under  The  Dependants'  Relief  Act,  "dependant"  means i^^ 


i7aMr.  Bell  does  not  concur  in  this  recommendation  of  limited  mutuality  of  sup- 
port obligations  and  believes  the  reciprocity  should  be  complete,  as  recom- 
mended by  the  Royal  Commission  on  the  Status  of  Women. 
18R.S.O.  1970,  c.  126. 
19/^.,  s.  Kb). 
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the  wife  or  husband  of  a  testator,  the  child  of  a  testator  under  the  age 
of  sixteen  years  or  the  child  of  a  testator  over  that  age  who  through 
illness  or  infirmity  is  unable  to  earn  a  livelihood. 

As  is  apparent  from  the  principle  recommended  in  the  preceding  para- 
graph, this  definition  of  "dependant"  is  too  narrow  in  scope.  It  should  be 
broadened  to  embrace  all  those  persons  in  relation  to  whom  the  deceased 
person  had  a  legal  or  a  de  facto  support  obligation  at  the  time  of  his  or  her 
death.  In  addition,  it  should  be  made  clear  that  the  meaning  of  "child"  is 
not  confined  to  those  children  born  within  wedlock. 

Relief  is  available  under  The  Dependants'  Relief  Act  only  where  a 
maintenance  obligation  that  existed  during  the  lifetime  of  the  deceased  is 
not  adequately  met  because  of  his  or  her  deliberate  or  inadvertent  failure 
to  make  an  adequate  testamentary  provision  for  an  eligible  dependant.  Yet 
it  is  clear  that  the  need  for  relief  of  a  person  who  was  dependant  upon  the 
deceased  will  be  the  same  whether  or  not  there  is  a  will  involved.  It  is  also 
clear  that  the  present  distribution  scheme  for  the  estates  of  intestates,  under 
The  Devolution  of  Estates  Act'^^  is  not  designed  for  the  purpose  of  pro- 
viding maintenance  for  those  who  were  dependant  upon  the  deceased. 
Some  of  them  may  benefit  and  others  may  not.  The  Commission  therefore 
concludes  that  the  scope  of  The  Dependants'  Relief  Act  should  include 
intestacies  instead  of  being  limited  to  those  cases  where  some  or  all  of  the 
deceased's  estate  has  been  disposed  of  by  will. 

The  Dependants'  Relief  Act  is  also  deficient  in  that  it  allows  relief 
only  in  the  situation  where  maintenance  for  a  dependant  is  inadequate 
because  of  the  contents  of  a  will.  The  object  of  the  legislation  should  be 
to  ensure  that  dependants'  maintenance  is  not  jeopardized  by  the  inten- 
tional or  negligent  arrangements  made  by  a  person  when  considering  the 
eventuality  of  his  death.  It  follows  that  the  law  should  make  provisions  to 
deal  with  some  other  things  that  a  person  upon  whom  others  are  dependant 
might  do  during  life  that  would  have  the  same  effect  upon  dependants  after 
his  or  her  death.  It  is  possible  for  a  person,  in  contemplation  of  death,  to 
give  away  property  subject  to  the  proviso  that  the  gift  will  take  effect  only 
at  the  donor's  death,  but  that  it  will  not  be  effective  if  he  continues  to  live. 
Such  a  gift — in  legal  terminology,  a  donatio  mortis  causa — diminishes  the 
amount  of  the  estate  that  would  otherwise  have  been  available  for  the  sup- 
port of  dependants  at  the  time  of  the  donor's  death.  Even  if  the  gift  is  to 
a  dependant,  its  effect  may  be  to  deplete  the  estate  so  seriously  that  what 
remains  will  be  inadequate  to  provide  the  relief  to  which  other  dependants 
would  have  been  entitled. 

A  similar  result  occurs  when  a  person  creates  a  revocable  inter  vivos 
trust.  The  trust  property  is  effectively  removed  from  the  estate  and  is 
unavailable  to  meet  the  needs  of  the  eligible  dependants. ^^ 

The  potential  size  of  an  estate  can  also  be  diminished  if  some  or  all 
of  its  assets  were  held  by  the  deceased  during  his  hfetime  in  joint  tenancy 
with  another.  At  death,  the  survivor  becomes  entitled  to  the  property,  and 
it  does  not  form  part  of  the  deceased's  estate.  Again  it  is  not  necessarily 

20R.S.O.  1970,  c.  129. 

'^^ Anderson  v.  Patton,  et  at.,  [1948]  2  D.L.R.  202  (Alia.  C.A.). 
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material  whether  the  surviving  joint  tenant  is  within  or  outside  the  eligible 
class  of  dependants.  If  he  is  within  that  class,  then  less  property  remains 
for  the  maintenance  of  the  others.  If  he  is  outside  the  class,  then  the 
amount  available  for  the  maintenance  of  all  eligible  dependants  is  reduced. 
In  either  case,  however,  the  assets  potentially  available  for  the  mainte- 
nance of  at  least  some  of  the  dependants  will  be  diminished. 

Life  insurance  proceeds  payable  to  any  beneficiary  other  than  the 

estate  of  the  deceased  can  also  have  this  same  effect  upon  the  maintenance 

of  dependants.  Upon  the  death  of  the  insured,  the  proceeds  of  the  policy 

are  paid  directly  to  the  beneficiary  and  do  not  form  part  of  the  deceased's 
estate.22 

The  type  of  property,  with  which  all  the  above  examples  are  con- 
cerned, is  that  over  which  the  deceased  had  a  power  of  control  up  to  the 
moment  of  death.  It  would  have  been  available  to  meet  maintenance  obli- 
gations until  that  time,  and  in  the  view  of  the  Commission,  the  law  of 
Ontario  should  provide  that,  if  necessary,  it  remains  so  thereafter,  at  least 
to  the  same  extent  that  the  deceased's  estate  is  so  liable.  It  is  therefore 
recommended  that  The  Dependants'  Relief  Act  provide  that  the  whole  or 
any  portion  of  such  property  be  liable  to  be  charged  in  the  hands  of  the 
donee  or  beneficiary,  in  the  same  manner  as  the  estate  of  the  deceased 
may  now  be  charged,  with  payment  of  an  allowance  sufficient  to  provide 
maintenance  for  eligible  dependants. ^^ 

Section  10  of  The  Dependants'  Relief  Act  imposes  an  upper  limit 
upon  the  amount  of  reUef  available  by  providing  that  it  may  not  exceed 
the  amount  to  which  the  dependant  would  have  been  entitled  under  an 
intestacy.  This  is  a  utilization  of  the  distribution  scheme  set  out  in  The 
Devolution  of  Estates  Act  for  a  purpose  for  which  it  is  not  particularly 
well-suited,  and  may  cause  the  relief  provided  to  be  insufficient.  In  the 
view  of  the  Commission,  the  material  factor  to  be  considered  in  addition 
to  the  circumstances  set  out  in  section  7  of  The  Dependants'  Relief  Act, 
is  the  need  of  the  applicant.  This  may,  of  course,  be  more  or  less  than 
that  person's  share  of  an  intestacy.  In  any  event,  however,  an  assessment 
of  actual  need  would  be  a  far  more  reasonable  test  to  apply  than  the 
present  reference  to  The  Devolution  of  Estates  Act.  The  Commission 
therefore  recommends  that  section  10  be  repealed. 

Prior  to  1973  there  was  no  provision  in  The  Dependants'  Relief  Act 
for  an  interim  order.  The  need  of  a  dependant  may  be  immediate,  and  it 
may  take  months  or  years  to  settle  the  estate,  but,  under  the  act  as  it  stood 
formerly,  nothing  could  be  done.  The  Commission,  in  the  initial  drafts  of 
this  report,  had  recommended  that  where  an  applicant  is  in  immediate  need 
of  financial  assistance  and  it  appears  that  property  forming  part  of  the  net 
estate  of  the  deceased  is  or  can  be  made  available  to  meet  the  need  of  the 
applicant,  the  judge  should  be  able  to  make  an  interim  order  for  relief 
subject  to  such  terms  and  conditions  as  may  appear  to  the  judge  to  be 

22Gray  v.  Kerslake  (1958),  11  D.L.R.  (2d)  225  (Sup.  Ct.  Can.). 

23These  matters  have  been  under  thorough  review  by  the  Conference  of  Com- 
missioners on  the  Uniformity  of  Legislation  in  Canada.  A  draft  model  act  was 
presented  at  the  1972  Conference  (see  1972  Proceedings,  pp.  36,  226). 
Amendments  to  the  draft  were  approved  at  both  the  1972  and  1973  Confer- 
ences. The  final  draft  of  the  act  has  not  yet  been  approved. 
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reasonable  in  all  the  circumstances  of  the  case.^'^  This  has  been  accom- 
plished by  a  1973  amendment  to  the  act. 

One  other  feature  of  The  Dependants'  Relief  Act  must  be  mentioned. 
Section  9  provides: 

No  order  shall  be  made  under  this  Act  in  favour  of  a  wife  who  was 
living  apart  from  her  husband  at  the  time  of  his  death  under  circum- 
stances that  would  disentitle  her  to  aUmony. 

This  provision  is  discriminatory  since  a  husband  is  within  the  class  of 
eligible  dependants  under  the  act  and  there  is  no  similar  disentitlement 
visited  upon  him  due  to  any  marital  misconduct  on  his  part. 

The  Commission  will  not,  in  this  report,  attempt  to  deal  with  the 
question  of  the  circumstances  under  which  some  or  any  matrimonial 
offences  should  act  as  a  bar  to  dependants'  reUef  after  the  death  of  a 
spouse,  or  whether  such  a  bar,  if  created,  should  be  absolute  or  discretion- 
ary. It  is  prepared  to  recommend,  however,  that  if  The  Dependants'  Relief 
Act  is  amended  to  reflect  the  changes  suggested  in  this  report,  that  liability 
to  disentitlement  to  relief  not  be  imposed  upon  a  spouse  of  one  sex  without 
the  same  liabiUty  being  imposed  upon  the  other. 

5.      AGENCY 

The  Research  Team  of  the  Family  Law  Project  did  not  make  any 
recommendation  with  respect  to  a  deserted  wife's  power  to  act  as  an  agent 
of  necessity.  There  can  be  no  doubt  that  this  principle  is  one  that  is  seldom 
invoked  in  Ontario  today.  The  Commission  is  not  prepared,  however,  to 
concede  that  the  other  remedies  available  to  a  deserted  wife  who  cannot 
maintain  herself  are  sufficiently  flexible  or  sophisticated  to  render  this 
doctrine  entirely  unnecessary.  At  least  until  the  completion  of  a  further 
study  and  report  on  support  obligations  and  mechanisms  for  their  enforce- 
ment, the  Commission  is  of  the  view  that  a  deserted  wife  should  continue 
to  be  able  to  pledge  her  husband's  credit  for  necessaries,  to  the  extent  of 
his  liabiUty  under  the  support  obligation  recommended  in  section  3  of  this 
chapter. 

When  the  spouses  are  cohabiting,  a  married  woman  is  rebuttably  pre- 
sumed to  have  her  husband's  authority  to  pledge  his  credit  for  household 
necessaries.  The  Research  Team  recommended  that  this  presumption  be 
abolished  and  replaced  by  a  rebuttable  presumption  that  either  spouse  has 
authority  to  pledge  "the  family  credit"  for  necessaries. ^^  The  spouses  would 
be  joint  and  severally  Hable  for  debts  thereby  incurred,  if  the  presumption 
were  not  rebutted.  As  pointed  out  in  chapter  6  of  this  report,  this  would 
affect  aU  transactions  involving  the  supply  of  goods  and  services  to  families, 
while  the  nature  of  the  matrimonial  property  regime  requires  a  change  only 
with  respect  to  certain  debts  outstanding  when  the  regime  is  terminated. 
An  appropriate  recommendation  was  made  in  that  chapter  for  a  mutual 
liability  with  respect  to  debts  for  necessaries  that  exist  when  an  equalizing 
claim  is  calculated.  The  Commission  does  not  propose  to  examine  further 

24j/ie  Dependants'  Relief  Amendment  Act,  1973,  Stat.  Ont.  1973,  c.  131. 
25Study,  Vol.  3  at  p.  541  (rev.). 
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in  this  report  the  questions  of  joint  liability,  or  the  creation  of  "the  family" 
as  a  juridical  unit  for  the  purposes  of  indebtedness. 

The  liability  of  a  husband  under  this  presumption  is  already  a  matter 
that  is  within  his  control.  Subject  to  the  fact  that  he  must  give  express 
notice  to  a  tradesman  whom  he  has  habitually  paid  in  the  past,  he  can 
revoke  his  wife's  authority  whenever  he  wishes.  In  addition,  other  reason- 
able limitations  exist  upon  a  wife's  ability  to  render  her  husband  liable, 
such  as  the  case  where  the  wife  was  already  well-supplied  with  the  articles 
in  question.26  This  agency,  unlike  the  wife's  agency  of  necessity,  is  really 
nothing  more  than  a  presumpdon  of  the  fact  that  most  married  persons 
will  arrange  their  affairs  so  as  to  give  the  wife  the  primary  responsibility 
for  domestic  management,  including  the  purchasing  of  necessaries  for  the 
household. 

The  scope  of  this  agency  doctrine  is  directly  related  to  the  nature  of 
the  support  obligations  that  a  married  man  has  towards  his  wife  and  chil- 
dren. The  wife's  presumed  authority  is  coextensive  with  the  husband's 
responsibility  to  provide  her  and  his  children  with  certain  goods  and  serv- 
ices. Enactment  of  the  suggested  principles  recommended  in  this  chapter 
wiU  modify  the  nature  of  the  rights  and  obligations  that  are  involved  in 
this  agency  relationship  between  husband  and  wife.  It  therefore  becomes 
necessary  to  ensure  that  the  law  of  a  wife's  agency  arising  from  cohabita- 
tion incorporates  the  recommended  changes  in  the  support  obligation. 
Accordingly,  the  Commission  recommends  that  a  married  woman  should 
continue  to  have  the  benefit  of  a  rebuttable  presumption  that  when  she 
purchases  necessaries,  she  does  so  as  the  agent  of  her  husband,  and  that 
this  presumption  may  be  rebutted  on  the  existing  grounds  available  to  her 
husband,  or  by  showing  that  the  purchases  were  beyond  the  scope  of  his 
support  obligations  as  recommended  above,  or  were  made  pursuant  to  the 
wife's  own  duty  under  these  support  obligations. 

It  would  be  possible  to  add  to  the  well-settled  doctrine  of  the  married 
woman's  agency  arising  from  cohabitation,  a  new  rule  creating  a  married 
man's  agency  in  those  circumstances  where  he  is  blind,  disabled,  or  other- 
wise has  a  right  to  look  to  his  wife  for  support,  as  discussed  above.  This 
would  have  a  similar  effect  to  the  Research  Team's  "family  credit"  pro- 
posal, but  would  not  involve  the  creation  of  the  family  as  a  separate  entity 
in  law. 

In  the  view  of  the  Commission,  it  would  be  inappropriate  in  this 
report  to  do  more  than  recommend  that  the  existing  doctrine  be  harmon- 
ized with  the  modification  of  the  support  obhgations  as  herein  recom- 
mended. A  broad  study  of  the  principles  of  support  obhgations,  both  at 
common  law  and  under  existing  legislation,  will  form  the  content  of  a  later 
report  in  the  Family  Law  Project.  It  would  be  premature  in  this  report  to 
anticipate  the  precise  nature  of  the  detailed  recommendations  that  will  be 
made  in  that  report,  in  which  the  matter  of  enforcement  of  support  obliga- 
tions and  the  question  of  whether  agency  principles  should  be  extended  or 
abandoned  in  favour  of  other  alternatives,  will  be  fully  canvassed. 

26See  section  4.  d.,  chapter  3,  supra. 
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RECOMMENDATIONS 

The  Commission  makes  the  following  recommendations. 

1.  A  parent  should  have  a  legal  obligation,  arising  automatically  on 
proof  of  paternity  or  maternity,  to  support  his  or  her  child  whether 
the  parenthood  arose  by  nature  or  adoption. 

2.  The  standard  of  support  afforded  a  child  by  its  parents  should  be 
sufficient  to  enable  him  or  her  to  maintain  a  reasonable  standard 
of  living,  having  regard  to  the  circumstances  of  the  parents  if  they 
are  married,  and  having  regard,  otherwise,  to  what  the  child  might 
have  enjoyed  were  its  parents  married  and  cohabiting. 

3.  In  every  case  support  should  depend  on  the  ability  of  the  parents 
to  provide  it,  and  where  two  parents  are  liable,  their  obligations 
should  be  based  on  their  respective  resources  and  ability  to  pay. 

4.  To  the  extent  that  they  are  financially  capable  of  doing  so,  the 
primary  support  obligation,  up  to  the  limits  that  may  from  time  to 
time  be  established  under  The  Parents'  Maintenance  Act,  should 
remain  with  the  child  of  the  elderly  person. 

5.  Spouses  should  have  the  legal  obligation  to  contribute,  according 
to  their  means  and  ability,  to  their  mutual  support. 

6.  The  legislation  creating  the  mutual  support  obligation  should  pro- 
vide that  the  respective  contributions  of  husbands  and  wives 
should  be  assessed  not  only  in  monetary  terms  and  that  in  the 
matter  of  financial  provision,  the  primary  liability  rests  upon  the 
husband. 

7.  The  legislation  creating  the  mutual  support  obligation  should  pro- 
vide a  positive  duty  that  each  spouse  support  the  other,  according 
to  his  or  her  means  and  abihties,  where  a  spouse  is  old,  blind, 
lame,  mentally  deficient,  disabled  or  destitute  and  not  able  to 
work. 

8.  The  Dependants'  Relief  Act  should  be  amended  as  follows: 

a.  the  definition  of  "dependant"  should  be  broadened  to  include 
all  those  persons  in  relation  to  whom  the  deceased  person  had 
a  legal  or  de  facto  support  obligation  at  the  time  of  his  or  her 
death; 

b.  the  meaning  of  "child"  as  used  in  the  act  should  not  be  con- 
fined to  those  children  born  within  wedlock; 

c.  the  provisions  of  the  act  should  be  extended  to  all  property 
over  which  the  deceased  had  a  power  of  control  up  to  the 
moment  of  death,  by  making  such  property  liable  to  be 
charged  in  the  hands  of  a  donee  or  beneficiary,  in  the  same 
manner  as  the  estate  of  the  deceased  may  now  be  charged, 
with  payment  of  an  allowance  sufficient  to  provide  main- 
tenance for  eligible  dependants; 

d.  section  10  of  the  act,  which  imposes  an  upper  limit  upon  the 
amount  of  relief  available  to  an  eligible  dependant,  should  be 
repealed; 
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e.  liability  to  disentitlement  to  relief  under  the  act  should  not  be 
imposed  on  a  spouse  of  one  sex  without  the  same  liability  be- 
ing imposed  upon  the  other; 

f.  the  provisions  of  the  act  should  be  extended  to  include  intes- 
tacies. 

9.  A  deserted  wife  should  be  able  to  pledge  her  husband's  credit  for 
necessaries,  to  the  extent  of  his  liability  under  the  support  obliga- 
tions in  recommendations  5,  6  and  7,  above. 

10.  A  married  woman  should  have  the  benefit  of  a  rebuttable  pre- 
sumption that  when  she  purchases  necessaries,  she  does  so  as  the 
agent  of  her  husband,  and  that  this  presumption  may  be  rebutted 
on  the  existing  grounds  available  to  her  husband,  or  by  showing 
that  the  purchases  were  beyond  the  scope  of  his  support  obliga- 
tions as  set  out  in  recommendations  5,  6  and  7,  above,  or  were 
made  pursuant  to  the  wife's  own  duty  under  these  support  obliga- 
tions. 


CHAPTER  10 

CONFLICT  OF  LAWS 


This  chapter  deals  with  the  questions  of  when  an  Ontario  court  should 
take  jurisdiction  to  assess  an  equalizing  claim,  and  having  done  so,  what 
law  it  should  apply. 

1.  JURISDICTION 

For  jurisdictional  purposes,  court  proceedings  are  classified  as  "actions 
in  personam''  or  "actions  in  rem'\  The  significance  of  this  distinction  is 
that  if  the  action  is  in  personam,  jurisdiction  is  based  upon  the  presence 
of  the  defending  or  responding  party  within  reach  of  the  process  of  the 
court.  If  the  action  is  in  rem,  it  is  the  presence  within  the  territorial  juris- 
diction of  the  court  of  some  thing  or  object  which  is  the  subject  matter  of 
the  Htigation  that  allows  the  court  to  hear  the  issue. 

The  Commission  has  recommended  that  the  equalizing  claim  should 
be  a  personal  claim  of  debt,  rather  than  a  claim  to  specific  assets.  This  is 
an  action  in  personam,  and  it  follows  that  jurisdiction  should  depend  upon 
the  presence  of  a  respondent  to  an  equalizing  claim  within  the  reach  of  the 
process  of  the  court.  That  reach  is,  of  course,  circumscribed  by  the  court's 
ability  to  effect  service  including  service  out  of  Ontario  under  Rule  25.^ 
This  jurisdiction,  however,  extends  to  a  person  domiciled  or  ordinarily 
resident  within  Ontario,  wherever  he  may  be  found.^ 

The  Commission  therefore  recommends  that  an  Ontario  court  should 
take  jurisdiction  if  the  respondent  to  the  claim  can  be  served  in  Ontario, 
or  can  be  served  out  of  Ontario  under  Rule  25. 

2.  CHOICE  OF  LAW 

The  fact  that  the  Ontario  court  has  taken  jurisdiction  should  not 
mean  that  it  will  automatically  apply  Ontario  law.  Rather,  it  must  then 
decide,  as  a  separate  question,  what  law  properly  governs  the  parties' 
matrimonial  property  relations. 

If  there  is  an  express  marriage  contract,  that  contract  and  its  proper 
law  should,  of  course,  be  the  determining  factor.  It  is  when  there  is  no 
express  contract  that  difficulties  can  arise. 

The  Commission  has  considered  a  number  of  choice  of  law  rules. 
Perhaps  the  simplest  choice  would  be  the  law  of  the  place  of  the  celebration 
of  the  marriage.  The  place  of  celebration  is  always  easy  to  determine,  and 
it  can  be  argued  that  if  parties  choose  to  be  married  within  a  jurisdiction, 
it  is  reasonable  to  expect  them  to  inquire  as  to  the  incidents  of  marriage 
imposed  by  the  local  law,  just  as  they  are  expected  to  inquire  about  the 
requisite  conditions  precedent  to  a  valid  ceremony. 

While  such  a  choice  would  lead  to  a  law  which  is  readily  ascertain- 
able, it  has  a  major  disadvantage  in  that  in  a  great  number  of  cases  the 
law  of  the  place  of  celebration  may  have  no  real  connection  with  the 

iR.R.O.  1970,  Reg.  545. 
Vd.,  Rule  25(1)  (d). 
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parties.  A  couple  who  were  born  and  raised  in  Ontario  may  be  married 
in  another  province  because,  for  example,  they  wish  to  holiday  there  after 
the  ceremony.  If  a  month  later  they  return  to  Ontario  where  they  intend 
to,  and  do  in  fact,  make  their  home,  the  law  of  the  province  where  they 
were  married  will  have  no  real  relevance  to  their  property  relations  or  to 
any  other  aspect  of  their  married  life. 

Another  possible  choice  would  be  to  apply  the  law  of  the  forum.  This 
would  mean  that  once  an  Ontario  court  had  taken  jurisdiction,  it  would 
apply  Ontario  law.  There  are  two  objections  to  this  solution.  First,  it  may 
encourage  "forum-shopping" — that  is,  persons  with  no  real  connection 
with  this  province  might  resort  to  its  courts  merely  because  they  wished 
to  take  advantage  of  the  equalizing  claim.  Second,  if  a  couple  was  domi- 
ciled in  another  jurisdiction  for  a  long  time  before  acquiring  an  Ontario 
domicile,  Ontario  law  would  probably  be  irrelevant  to  the  basis  of  their 
property  arrangements. 

A  third  possibility  is  to  choose  the  law  of  the  place  of  the  matrimonial 
home.  This  is  an  attempt  to  locate  the  jurisdiction  with  which  the  marriage 
has  been  most  closely  associated.  Such  a  jurisdiction,  however,  may  not 
be  ascertainable  until  a  considerable  time  after  the  celebration  of  the 
marriage,  by  which  time  the  parties  might  have  adjusted  their  affairs  on 
another  basis.  Or,  there  may  never  have  been  a  matrimonial  home  in  any 
real  sense.  Even  if  there  had  been,  it  may  have  changed  frequently  during 
the  marriage,  or  the  last  matrimonial  home  may  have  been  abandoned 
many  years  before  the  commencement  of  proceedings.  As  time  passes,  the 
law  of  the  abandoned  jurisdiction  would  become  increasingly  inappropriate. 

The  law  of  the  matrimonial  domicile — in  traditional  terms  the  domi- 
cile of  the  husband  at  the  date  of  the  marriage — is  another  possible  choice. 
In  most  cases,  this  choice  will  work  satisfactorily,  but  it  suffers  from  all 
the  defects  which  flow  from  the  artificiaUty  of  the  concept  of  domicile. 

The  law  of  the  place  of  the  husband's  ordinary  residence  at  the  date 
of  the  marriage  is  also  a  possibility.  Even  this  choice,  however,  presents 
difficulties,  and  could  produce  anomalous  results  in  some  cases,  as  where 
a  husband  had  been  studying  or  working  abroad  for  a  temporary  but 
extended  period  at  the  time  of  the  marriage. 

Whether  the  matrimonial  domicile,  the  common  domicile  of  the 
parties,  the  domicile  of  either  party,  the  ordinary  residence  of  one  or  both 
of  the  parties,  the  place  of  celebration  of  the  marriage,  or  even  the  nation- 
ality of  both  or  one  of  the  parties  forms  the  basis  for  the  choice  of  law 
rule,  the  result  will  usually  be  the  same.  In  a  majority  of  marriages,  all 
these  factors  will  coincide,  and  no  difficulties  will  arise.  In  a  high  per- 
centage of  this  majority,  these  factors  will  also  coincide  with  the  forum, 
so  that  there  will  be  no  conflict  of  laws  problem  at  all. 

The  choice  of  law  rule,  therefore,  should  be  designed  with  only  that 
relatively  small  number  of  cases  in  mind  where  a  conflict  problem  may 
arise.  Such  cases  occur  if  the  parties  are  different  as  to  domicile,  habitual 
residence,  or  nationality.  There  may  be  further  problems  where  there  are 
differences  between  the  domicile  and  the  residence,  between  the  domicile 
and  the  nationality  or  between  the  residence  and  the  nationahty  of  the 
parties. 
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At  a  conference  held  at  The  Hague  in  the  summer  of  1970,  the 
Family  Relations  Committee  of  the  International  Law  Association  dis- 
cussed the  question  of  matrimonial  property  relations  in  the  conflict  of 
laws.  In  the  Committee's  report,^  three  possible  solutions  to  the  choice  of 
law  dilemma  were  canvassed."^  These  were  based  on  the  three  principal 
connecting  factors  commonly  applied  in  this  area:  the  principle  of  nation- 
ality; the  principle  of  domicile^  or  habitual  residence;  and  the  principle  of 
the  autonomy  of  the  parties. 

The  report  makes  the  point  that  in  practically  all  marriages,  the 
principle  of  domicile  and  the  principle  of  nationality  lead  to  the  same 
result,  because  most  spouses  have  the  nationality  of  the  country  in  which 
they  take  up  their  permanent  residence.  Differences  in  the  result  of  the 
application  of  the  two  principles  arise  only  when  two  spouses  of  the  same 
nationality  take  up  their  permanent  residence  outside  the  country  of 
nationality. 

The  case  of  a  marriage  between  two  persons  of  different  nationality 
cannot  be  solved  by  the  principle  of  nationality,  and  the  problems  arising 
in  the  case  of  a  marriage  between  persons  who  remain  habitually  resident 
in  different  countries  cannot  be  solved  by  the  principle  of  habitual  resi- 
dence. The  Committee's  view  is  that  it  is  especially  the  marriages  between 
different  nationals  which  give  rise  to  difficulties,  although  it  points  out  that 
the  number  of  cases  in  which  spouses  take  up  permanent  residence  in  a 
country  other  than  that  of  their  common  nationality  is  increasing. 

The  report's  conclusion  is  that  the  number  of  cases  in  which  real 
conflict  exists  between  the  principle  of  nationality  and  the  principle  of 
domicile  is  relatively  small,  but  in  these  cases  the  problems  which  arise 
may  be  very  grave.  A  compromise  solution,  therefore,  becomes  necessary. 
Three  different  possibiUties  were  put  forward: 

1.    The  first  solution  is  based  principally  on  the  common  nationality 
of  the  spouses.  Two  exceptions  were  suggested: 

a.  the  first  exception  concerns  cases  in  which  spouses  have  no 
common  nationality.  In  these  cases,  it  was  proposed  that  the 
law  of  their  common  domicile^  should  apply.  If  they  have  no 

'^Report  on  Matrimonial  Property  Relations  in  the  Conflict  of  Laws,  Inter- 
national Law  Association,  Hague  Conference  (1970),  Professor  Allan  Phillip, 
Rapporteur. 

4Two  of  them  have  been  embodied  in  alternative  forms  of  the  third  Article  to 
the  Draft  Convention  Concerning  the  Legal  Effects  of  Marriage  in  Respect  of 
the  Property  of  Spouses. 

5The  term  "domicile"  was  not  given  its  technical  meaning  in  English  law  but 
rather  was  employed  to  mean  "habitual  residence"  in  the  sense  of  Graveson's 
usage:  "Lying  midway  between  domicile  and  residence  is  the  concept  of  habitual 
residence,  which  differs  from  ordinary  residence  in  its  quality  of  continuity  for 
a  substantial  period  and  from  domicile  in  its  lack  of  the  need  for  perman- 
nence.  .  .  .":  Graveson,  The  Conflict  of  Laws  (6th  ed.  1969)  at  p.  196. 
Although  the  term  has  not  been  judicially  defined,  it  is  postulated  that  it  wiU 
"mean  much  the  same  as  domicile  minus  the  artificial  elements  ...  of  revival 
of  domicile  of  origin  and  the  rule  that  a  married  woman's  domicile  is  the  same 
as  that  of  her  husband  and  minus  the  stress  now  placed  on  the  element  of 
intention  in  domicile.":  Dicey  and  Morris,  The  Conflict  of  Laws  (8th  ed.  1967) 
at  p.  598. 

6Again,  "domicile"  is  used  in  the  sense  of  "habitual  residence",  as  discussed  in 
note  5,  supra. 
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common  domicile,  then  they  may  agree  that  the  law  of  the 
domicile  of  one  of  them  shall  apply,  and  if  no  such  agreement 
has  been  made,  then  the  law  of  the  domicile  of  the  husband 
should  apply;  and 

b.  the  second  exception  deals  with  cases  in  which  the  spouses  do 
have  a  common  nationality,  but  they  have  their  common  domi- 
cile in  a  country  other  than  that  of  which  they  possess  the 
nationality,  or  one  of  them  is  domiciled  in  another  country.  In 
these  cases,  the  proposal  was  that  the  spouses  be  allowed  to 
choose  the  application  of  the  law  of  their  common  domicile, 
or  the  domicile  of  one  of  them. 

2.  The  second  solution  provides  principally  for  the  application  of  the 
law  of  the  common  domicile,  and  if  no  common  domicile  exists, 
permits  the  spouses  to  agree  to  the  appUcation  of  the  law  of  the 
domicile  of  one  of  them.  If  no  such  agreement  is  made,  then  the 
law  of  the  husband's  domicile  should  apply.  Spouses  who  have  a 
common  nationaUty  would  be  able  to  agree  to  the  appUcation  of 
their  common  national  law,  regardless  of  whether  or  not  they  have 
a  common  domicile. 

3.  The  third  solution  provides  for  the  application  of  the  common 
personal  law  of  the  spouses,  and  for  reference  to  The  Hague 
Convention  of  1951  concerning  the  conflict  between  the  principles 
of  domicile  and  nationality  for  the  solution  of  the  conflict  in  each 
individual  case.  In  cases  where  the  spouses  have  no  common 
nationality,  and,  according  to  The  Hague  Convention,  the  com- 
mon national  law  should  apply,  it  would  be  necessary  to  fall  back 
on  a  subsidiary  solution,  based  upon  the  principle  of  domicile. 

The  report  points  out  that  the  first  and  second  solutions  reach  a  com- 
promise by  permitting  a  certain  amount  of  party  autonomy,  limited,  how- 
ever, to  situations  in  which  the  appHcation  of  a  generally  accepted  connect- 
ing factor  would  lead  to  the  same  result  as  a  choice  of  law  by  the  parties. 
The  third  solution  will  give  rise  to  difficulties  in  cases  in  which  one  of  the 
countries  concerned  combines  the  application  of  the  personal  law  with  a 
certain  amount  of  autonomy  of  the  parties. 

The  first  of  these  solutions  will  probably  be  favoured  by  civil  law 
countries  because  of  its  reliance  on  the  nationality  principle,  while  the 
second  may  be  more  acceptable  to  common  law  jurisdictions  because  it 
employs  the  concept  of  habitual  residence.  The  third  solution  apparently 
was  rejected  since  only  the  first  two  are  found  in  the  draft  convention. 

Federal  states,  such  as  Canada,  are  certain  to  find  the  nationality 
principle,  which  is  central  to  the  first  solution,  unacceptable,  unless  their 
component  jurisdictions  have  achieved  unity  of  matrimonial  property  law. 
The  first  part  of  the  second  proposal  made  by  the  Family  Relations  Com- 
mittee of  the  International  Law  Association  appears  to  the  Commission 
to  present  the  best  solution  to  these  difficult  problems.  In  other  words, 
Ontario  should  have  a  choice  of  law  rule  that  is  founded  on  the  principle 
of  habitual  residence.  The  habitual  residence  test  is  a  realistic  indicator  of 
a  person's  attachment  to  a  jurisdiction,  and  yet  does  not  suffer  from  the 
artificiality  of  the  domicile  concept. 
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A  choice  of  law  rule,  unless  properly  drawn,  could  affect  not  only  the 
property  relations  between  husband  and  wife,  but  also  relations  between 
the  spouses  and  third  parties.  A  choice  of  law  rule  in  the  appropriate 
factual  circumstances,  could  make  the  law  of  a  foreign  jurisdiction  apply 
to  the  property  relations  of  a  married  couple  in  Ontario.  The  foreign  law 
could  provide,  for  example,  that  one  spouse  has  no  capacity  to  alienate 
any  real  property  regardless  of  whether  it  was  acquired  before  or  after  the 
marriage,  unless  the  other  spouse  joins  in  the  deed.  If  an  Ontario  purchaser 
were  dealing  with  the  spouse  shown  as  registered  owner  in  fee  simple,  he 
should  be  able  to  expect  that  the  owner's  rights  in  the  land,  capacity  to 
transfer  it,  and  the  form  of  the  deed,  would  aU  be  in  accordance  with  the 
law  of  Ontario.  It  would  be  unacceptable  if  a  choice  of  law  rule,  designed 
to  deal  with  a  handful  of  conflict  of  laws  situations,  required  every  pur- 
chaser of  land  to  go  behind  the  register  to  inquire  into  whether  or  not  the 
vendor's  property  were  subject  to  a  foreign  law,  and  if  so,  what  the  effect 
of  that  law  would  be  on  the  contemplated  transaction.'^ 

It  is  therefore  necessary  to  ensure  that  the  choice  of  law  rules  which 
establish  the  nature  of  the  spouses'  matrimonial  property  relations  operate 
only  between  the  spouses,  and  do  not  have  the  effect  of  making  trans- 
actions uncertain  or  rendering  title  precarious. 

The  Commission  recommends  the  establishment  of  the  following  basic 
choice  of  law  rule  to  be  applied  wherever  an  Ontario  court  has  taken 
jurisdiction: 

1.  The  legal  effects  of  marriage  on  the  mutual  rights  of  the  spouses 
inter  se  to  moveable  and  immoveable  property  owned  by  the  hus- 
band or  the  wife  or  by  both  of  them,  shall  be  determined  by  the 
law  of  the  jurisdiction  in  which  they  establish  their  first  common 
habitual  residence  after  the  celebration  of  the  marriage. 

It  will  sometimes  happen  that  the  career  pattern  of  one  spouse  or  the 
other  will  take  the  couple  to  a  country  for  a  period  of  time  after  marriage 
where  habitual  residence  will  be  established  as  a  fact,  but  the  spouses  have 
no  desire  to  have  their  property  relations  defined  by  the  law  of  that  coun- 
try.^ No  difficulty  normally  arises  in  these  circumstances  if  domicile  is 
employed  as  the  connecting  factor,  However,  the  use  of  the  new  concept 

7This  is  the  apparent  effect  of  the  particular  wording  used  in  the  choice  of  law 
rules  recommended  in  the  Draft  Convention,  supra  note  4.  The  rules  say  that 
"the  legal  effects  of  marriage  in  respect  of  the  property  of  the  spouses  shall, 
regardless  of  the  character  of  the  property,  be  determined  by  the  law  of  the 
country  [in  which  they  establish  their  first  common  habitual  residence  or  of 
which  they  possess  the  common  nationality]".  Adoption  of  such  rules  would, 
where  a  foreign  law  was  chosen,  import  the  foreign  rules  respecting  capacity, 
material  or  essential  validity  of  a  transaction,  and  the  formal  requirements  for 
a  valid  transaction.  The  wording  of  the  Draft  Convention  also  appears  to  make 
the  foreign  law  affect  not  only  the  spouses  and  third  parties  in  personam,  but 
also  the  property  in  rem. 

^E.g.,  an  Ontario  businessman  is  married  and  is  immediately  thereafter  trans- 
ferred by  his  company  to  China,  accompanied  by  his  wife,  for  an  indefinite 
prolonged  stay;  a  student  from  a  common  law  province  is  married  and  then, 
accompanied  by  her  husband,  attends  university  and  graduate  school  in 
Quebec.  Unless  rule  1  is  modified,  the  law  of  China  and  the  law  of  Quebec 
would,  respectively,  become  applicable  to  these  couples  regardless  of  their 
wishes  in  the  matter. 
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of  habitual  residence  creates  a  problem  where  none  heretofore  existed. 
Unless  some  degree  of  party  autonomy  is  allowed,  spouses  in  the  circum- 
stances described  above  will  be  subject  to  the  foreign  law,  whether  or  not 
this  meets  with  their  wishes.  This  autonomy  of  the  parties  should  therefore 
be  given  some  scope  to  operate,  and  they  should  at  least  retain  the  minimal 
rights  at  present  afforded  by  the  law  of  domicile.  To  solve  this  problem, 
the  Commission  recommends  the  following  rule: 

2.  K  the  spouses  do  not  intend  that  the  law  of  the  jurisdiction  in 
which  they  plan  to  establish  their  first  common  habitual  residence 
after  the  celebration  of  marriage  should  apply,  they  may,  by  an 
express  written  agreement  made  at  the  time  when  the  marriage 
is  celebrated,  decide  that  the  law  of  the  habitual  residence  of  one 
of  the  spouses  at  the  time  the  marriage  is  celebrated  shall  apply. 

Rule  1  and  rule  2  do  not  cover  all  the  factual  possibilities,  since  the 
spouses  may  not  make  an  agreement  under  the  latter  or  establish  a  com- 
mon habitual  residence  under  the  former.  There  must,  therefore,  be  a  rule 
to  cover  the  infrequent  case  where  neither  of  the  above  rules  applies.  In 
this  situation,  the  Commission  is  of  the  view  that  a  rule  analogous  to  the 
present  law  would  be  appropriate: 

3.  If  the  spouses  neither  make  an  agreement  under  rule  2  nor  estab- 
lish a  common  habitual  residence  after  the  celebration  of  the 
marriage,  then  the  law  of  the  habitual  residence  of  the  husband 
at  the  time  of  the  marriage  shall  apply. 

For  greater  certainty,  it  should  be  set  out  in  the  legislation  that 
foreign  law  cannot  affect  the  position  of  third  parties  dealing  with  the 
spouses : 

4.  Notwithstanding  rules  1,  2  or  3,  with  respect  to  any  transaction 
taking  place  in  Ontario,  or  affecting  land  in  Ontario,  between  the 
husband  and  a  third  party,  or  the  wife  and  a  third  party,  or  both 
husband  and  wife  and  a  third  party,  the  domestic  law  of  Ontario 
governing  the  formaUty  and  material  or  essential  validity  of  the 
transaction,  and  the  capacity  to  enter  into  the  transaction,  shall 
apply. 

The  next  question  that  arises  is  whether  married  persons  should  be  able 
to  change  the  law  governing  their  property  relations,  and  if  so,  under  what 
circumstances.  The  Commission  does  not  think  that  the  rigidities  of  the  old 
domicile  rules,  under  which  such  changes  were  extremely  difficult  or  im- 
possible, should  be  perpetuated.  One  of  the  reasons  for  employing  the 
concept  of  habitual  residence  is  to  ensure  that  the  law  applicable  to  the 
parties  corresponds  to  the  factual  circumstances  of  their  marriage,  unless 
they  themselves  decide  that  this  is  not  in  their  best  interests.  A  rule  that 
is  an  extension  of  the  same  policy  underlying  rule  2  is  therefore  appro- 
priate. The  rule  recommended  below  adheres  to  this  policy  and  also  takes 
account  of  the  fact  that  there  should  be  no  retroactive  interference  with 
vested  rights  occasioned  by  a  change  in  matrimonial  property  law: 

5.  When,  subsequent  to  the  marriage,  the  spouses  take  up  an  habitual 
residence  that  is  different  from  the  habitual  residence  the  law  of 
which  became  applicable  under  rule  1,  2  or  3,  then  the  law  of  the 
new  habitual  residence  shall  apply,  saving  vested  rights  acquired 
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under  the  law  formerly  applicable,  unless  the  spouses  make  an 
express  written  agreement  to  retain  their  former  law.  As  well,  the 
spouses,  by  express  written  agreement,  may  determine  that  any 
vested  rights  acquired  under  the  law  formerly  applicable,  shall 
thereafter  be  governed  by  the  law  of  the  new  habitual  residence. 

Under  the  law  of  domicile,  both  spouses  always  have  the  same  domi- 
cile— that  of  the  husband.  Since  each  spouse  can  take  up  a  different 
habitual  residence,  then  another  new  problem  is  created  if  this  occurs 
after  the  applicable  law  has  been  established  under  rules  1,  2  or  3.  A 
solution  that  is  consistent  with  the  policy  of  these  rules,  and  which  respects 
to  the  greatest  possible  degree  the  autonomy  of  each  spouse,  is  therefore 
recommended: 

6.  When,  subsequent  to  the  marriage,  only  one  of  the  spouses  takes 
up  an  habitual  residence  that  is  different  from  the  habitual  resi- 
dence the  law  of  which  became  applicable  under  rule  1,  2  or  3, 
then  the  law  of  the  habitual  residence  that  became  applicable 
under  rule  1,  2  or  3  shall  continue  to  apply  unless  the  spouses 
make  an  express  written  agreement  that  the  law  of  the  new 
habitual  residence  of  the  spouse  who  has  changed  his  or  her 
habitual  residence,  shall  apply. 

Every  person  always  has  a  domicile,  as  a  matter  of  law.  It  may  be 
possible,  however,  for  a  person  not  to  be  habitually  resident  anywhere, 
as  a  matter  of  fact,  at  any  particular  time.  This  is  another  new  problem 
with  the  habitual  residence  concept  that  must  be  dealt  with.  The  Com- 
mission therefore  proposes  a  resort  to  a  conventional  solution: 

7.  If  it  is  necessary  for  the  purposes  of  these  rules  to  estabhsh  a 
habitual  residence  for  a  spouse  at  a  certain  time,  and  the  factual 
situation  is  such  that  a  spouse  has  no  habitual  residence  at  the 
material  time,  then  the  habitual  residence  of  that  spouse  shall  be 
deemed  to  be  his  or  her  domicile  at  the  material  time. 

Every  person  who  is  married  at  the  time  when  these  rules  come  into 
force  will  have  a  matrimonial  domicile  and  may  have  property  rights  con- 
ferred under  the  law  of  that  domicile.  If  the  habitual  residence  of  a  married 
person  is  different  from  his  or  her  matrimonial  domicile,  existing  property 
rights  may  be  lost  unless  the  law  of  the  former  is  the  same  as  the  law  of 
the  latter.  One  solution  would  be  to  make  these  rules  apply  only  to  persons 
married  after  the  effective  date  of  the  legislation.  This,  however,  would 
soon  lead  to  two  distinct  classes  of  married  couples  in  this  province,  gov- 
erned by  different  choice  of  law  rules,  different  matrimonial  home  rules, 
and  so  on.  The  Commission  therefore  concludes  that  the  simplest  choice 
would  be  to  make  these  rules  apply  to  all  married  persons  who  come 
before  the  Ontario  courts,  with  a  provision  preventing  any  interference 
with  existing  property  rights: 

8.  These  rules  shall  be  applied  in  all  cases  in  which  an  Ontario 
court  has  jurisdiction,  but  shall  not  be  interpreted  so  as  to  inter- 
fere with  any  vested  rights  acquired  under  the  law  of  any  juris- 
diction that  applied  to  the  spouses  prior  to  the  time  when  the 
legislation  enacting  these  rules  came  into  effect. 
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The  Commission  is  of  the  view  that  the  combination  of  these  rules 
will  work  fairly  in  the  vast  majority  of  cases.  The  choice  of  law  to  be 
applied  is  easily  ascertainable,  provision  is  made  for  a  reasonable  degree 
of  individual  autonomy,  and  the  rules  themselves  are  closely  connected 
with  the  reaUties  of  marriage. 

RECOMMENDATIONS 

The  Commission  makes  the  following  recommendations. 

1.  The  legal  effects  of  marriage  on  the  mutual  rights  of  the  spouses 
inter  se  to  moveable  and  immoveable  property  owned  by  the 
husband  or  the  wife  or  by  both  of  them,  shall  be  determined  by 
the  law  of  the  jurisdiction  in  which  they  establish  their  first 
common  habitual  residence  after  the  celebration  of  the  marriage. 

2.  If  the  spouses  do  not  intend  that  the  law  of  the  jurisdiction  in 
which  they  plan  to  establish  their  first  common  habitual  residence 
after  the  celebration  of  marriage  should  apply,  they  may,  by  an 
express  written  agreement  made  at  the  time  when  the  marriage 
is  celebrated,  decide  that  the  law  of  the  habitual  residence  of  one 
of  the  spouses  at  the  time  the  marriage  is  celebrated  shall  apply. 

3.  If  the  spouses  neither  make  an  agreement  under  rule  2  nor  estab- 
lish a  common  habitual  residence  after  the  celebration  of  the 
marriage,  then  the  law  of  the  habitual  residence  of  the  husband  at 
the  time  of  the  marriage  shall  apply. 

4.  Notwithstanding  rules  1,  2  or  3,  with  respect  to  any  transaction 
taking  place  in  Ontario,  or  affecting  land  in  Ontario,  between 
the  husband  and  a  third  party,  or  the  wife  and  a  third  party,  or 
both  husband  and  wife  and  a  third  party,  the  domestic  law  of 
Ontario  governing  the  formahty  and  material  or  essential  validity 
of  the  transaction,  and  the  capacity  to  enter  into  the  transaction, 
shall  apply. 

5.  When,  subsequent  to  the  marriage,  the  spouses  take  up  an  habitual 
residence  that  is  different  from  the  habitual  residence  the  law  of 
which  became  applicable  under  rule  1,  2  or  3,  then  the  law  of 
the  new  habitual  residence  shall  apply,  saving  vested  rights 
acquired  under  the  law  formerly  applicable,  unless  the  spouses 
make  an  express  written  agreement  to  retain  their  former  law.  As 
well,  the  spouses,  by  express  written  agreement,  may  determine 
that  any  vested  rights  acquired  under  the  law  formerly  applicable, 
shall  thereafter  be  governed  by  the  law  of  the  new  habitual 
residence. 

6.  When,  subsequent  to  the  marriage,  only  one  of  the  spouses  takes 
up  an  habitual  residence  that  is  different  from^  the  habitual  resi- 
dence the  law  of  which  became  applicable  under  rule  1,  2  or  3, 
then  the  law  of  the  habitual  residence  that  became  applicable 
under  rule  1,  2  or  3  shall  continue  to  apply  unless  the  spouses 
make  an  express  written  agreement  that  the  law  of  the  new 
habitual  residence  of  the  spouse  who  has  changed  his  or  her 
habitual  residence,  shall  apply. 


123 

7.  If  it  is  necessary  for  the  purposes  of  these  rules  to  establish  a 
habitual  residence  for  a  spouse  at  a  certain  time,  and  the  factual 
situation  is  such  that  a  spouse  has  no  habitual  residence  at  the 
material  time,  then  the  habitual  residence  of  that  spouse  shall  be 
deemed  to  be  his  or  her  domicile  at  the  material  time. 

8.  These  rules  shall  be  applied  in  all  cases  in  which  an  Ontario  court 
has  jurisdiction,  but  shall  not  be  interpreted  so  as  to  interfere  with 
any  vested  rights  acquired  under  the  law  of  any  jurisdiction  that 
applied  to  the  spouses  prior  to  the  time  when  the  legislation 
enacting  these  rules  came  into  effect. 


CHAPTER  11 


CHOICE  OF  MATRIMONIAL 
PROPERTY  REGIMES 


1.  INTRODUCTION 

At  present,  the  law  of  Ontario  is  a  complete  system  for  determining 
the  rights  and  obligations  of  married  persons  with  respect  to  their  property 
relations — the  separate  property  regime.  An  integral  part  of  this  regime  is 
that  portion  of  the  general  common  law  of  the  province  which  allows 
persons,  married  or  single,  to  define  their  legal  relations  to  each  other  by 
contract.  Under  present  law,  when  the  husband  is  domiciled  in  Ontario  at 
the  date  of  the  marriage, ^  the  parties  are  automatically  subject  to  the  sepa- 
rate property  regime.  They  are  free,  however,  within  the  broad  limits  of 
what  may  lawfully  be  done  by  contract,  to  modify  the  incidents  of  the 
separate  property  regime  by  entering  into  a  marriage  contract.  With  the 
advent  of  the  matrimonial  property  regime  as  the  new  basic  law,  married 
persons  in  Ontario  should  be  able  not  only  to  make  contractual  modifica- 
tions, but  also  to  change  from  one  regime  to  the  other. 

2.  THE  BASIC  CHOICES 

After  the  enactment  of  legislation  creating  the  matrimonial  property 
regime,  persons  being  married  who  wish  to  have  their  property  relations 
conducted  according  to  arrangements  that  differ  from  the  new  basic  law 
should  be  required,  as  they  are  now,  to  agree  on  the  change  and  carry  it 
into  effect  by  a  positive  act.  The  Commission  recommends  that  spouses 
who  do  not  wish  to  be  subject  to  the  matrimonial  property  regime  should 
have  the  power  to  agree  to  one  of  the  following  alternatives : 

a.  to  choose  the  separate  property  regime;  or 

b.  to  choose  the  foreign  property  regime  provided  by  the  law  of  the 
habitual  residence  of  either  the  husband  or  the  wife  at  the  time  of 
marriage,  if  permitted  to  do  so  according  to  the  choice  of  law 
recommendations  made  in  this  report  ;2  or 

c.  to  arrange  by  express  contract  the  particular  terms  that  are  to 
govern  their  relations  with  respect  to  property. 

Some  difficulty  arises  with  respect  to  alternative  c,  above.  Even  though 
the  parties  are  to  be  free  to  agree  upon  the  particular  terms  that  are  to 
govern  their  relations  with  respect  to  property,  the  choice  of  terms  will  be 
made  by  reference  either  to  the  Ontario  law  of  the  matrimonial  property 
regime,  the  Ontario  law  of  separate  property,  or  the  law  of  some  foreign 
jurisdiction.  In  other  words,  the  contractual  regime  will  always  be  a  modi- 
fication of  some  existing  regime. 

This  point  is  not  a  minor  one.  For  example,  no  matter  how  thorough 
a  marriage  contract  might  be,  the  possibility  will  always  exist  that  an 

iThis  fact  establishes  the  law  of  Ontario  as  the  law  applicable  to  property 
relationships  between  the  spouses.  Assuming  that  the  Commission's  recom- 
mendations in  the  chapter  on  Conflict  of  Laws  are  enacted,  the  matrimonial 
property  laws  of  Ontario  will  automatically  apply  to  married  persons  who 
establish  their  first  common  habitual  residence  after  marriage  in  Ontario. 

2See  chapter  10,  supra. 
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unforeseen  situation  will  arise  which  will  have  to  be  solved  by  reference  to 
the  general  body  of  law  applied  in  the  province.  If  the  matrimonial  prop- 
erty regime  and  the  separate  property  regime,  both  of  which  will  be  a  part 
of  that  general  law,  provide  conflicting  solutions  to  the  dispute,  then  the 
problem  would  be  logically  and  legally  insoluble.  For  this  reason  it  is 
necessary  for  a  marriage  contract  to  be  referable  to  a  particular  regime, 
either  foreign  or  domestic  as  the  case  may  be,  the  rules  of  which  are  to 
apply  if  a  difficulty  arises  concerning  a  point  upon  which  the  contract  is 
silent.  It  is  recommended  that  all  contracts  purporting  to  alter  the  matri- 
monial property  relations  between  married  persons  should  be  presumed  to 
be  variations  of  the  matrimonial  property  regime,  until  some  other  regime 
is  proved  to  be  applicable. 

In  addition,  and  regardless  of  the  regime  chosen  by  the  spouses,  with 
or  without  modifications,  there  are  certain  fundamental  rights  and  obliga- 
tions that  should  apply  to  all  married  persons  in  Ontario.  These  are  con- 
tained in  the  recommendations  in  this  report  dealing  with  the  matrimonial 
home,  support  obUgations,  the  agency  of  necessity  and  succession. 

Because  of  the  significance  of  these  options,  it  is  recommended  that 
no  agreement  to  choose  one  or  the  other  should  be  recognized  unless  it 
has  been  accompanied  by  certain  formal  external  indicia,  as  specified 
below. 

3.      CHOICE  AT  THE  TIME  OF  MARRIAGE 

a.      Selection  of  a  Regime  by  Statutory  Declaration 

The  Commission  recommends  that  persons  planning  to  marry  who 
would  otherwise  be  subject  to  the  matrimonial  property  regime,  but  who 
do  not  wish  that  regime  to  apply,  should  be  able  to  make  a  statutory  decla- 
ration to  that  effect,  and  register  it  with  the  Registrar  General  of  Ontario.^ 
The  declaration  should  specify  that  the  parties  agree  to  be  separate  as  to 
property  or,  if  permitted  to  do  so  by  the  choice  of  law  rules  set  out  in  the 
preceding  chapter,  agree  to  the  application  of  some  foreign  law. 

Public  registration  is  necessary  so  that  third  parties  dealing  with 
married  persons  may  readily  ascertain  their  matrimonial  property  status. 
Registration  will  also  ensure  that  no  doubt  can  arise  as  to  the  applicable 
regime  when  the  marriage  is  terminated.  It  is  recommended  that  a  simple 
form  of  statutory  declaration,  appropriate  for  these  purposes,  be  devised 
and  included  in  the  legislation  implementing  these  proposals. 

Spouses  who,  prior  to  the  marriage,  have  not  registered  such  a  statu- 
tory declaration  should  be  considered  by  the  law  of  Ontario  to  be  subject 
to  the  matrimonial  property  regime  unless  and  until  they  take  such  steps 
as  are  recommended  in  section  4  of  this  chapter  for  changing  their  regime 
after  marriage. 

3This  department  already  has  machinery  for  registering  births,  deaths,  marriages, 
adoptions,  divorces  and  changes  of  name.  See  The  Vital  Statistics  Act,  R.S.O. 
1970,  c.  483. 
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b.     Modification  of  a  Regime  by  Marriage  Contract 

Marriage  contracts  spell  out  private  arrangements  between  spouses 
with  respect  to  property.  These  may  involve  nothing  more  than  minor 
alterations  of  legal  results  affecting  only  one  item  of  property,  or  may  be 
substantial  rearrangements  of  most  of  the  property  relations  between  the 
spouses.  At  present  there  are  no  Ontario  laws  prescribing  the  form  of  such 
contracts,  requiring  that  they  be  registered  to  be  valid,  or  that  they  other- 
wise be  made  public.  The  Commission  does  not  propose  to  recommend 
that  this  portion  of  the  law  be  changed.  The  essential  concern  with  such 
contracts  will  be  to  estabUsh  whether  they  are  variations  of  the  matri- 
monial property  regime,  the  separate  property  regime,  or  the  law  of  some 
foreign  jurisdiction.  As  recommended  above,  the  contract  would  be  pre- 
sumed to  be  a  variation  of  the  matrimonial  property  regime  unless  some 
other  regime  could  be  shown  to  be  applicable.  Beyond  providing  for  the 
establishment  of  this  basic  element,  no  particular  changes  are  required  in 
the  present  law  of  Ontario  respecting  marriage  contracts. 

4.      CHANGE  OF  REGIMES  AFTER  MARRIAGE 

There  is  no  reason  why  married  persons  should  not  be  free  to  change 
their  property  relations  after  the  date  of  their  marriage  as  well  as  before. 
Some  considerations  arise,  however,  which  will  make  such  arrangements 
after  marriage  significantly  different  from  those  made  prior  to  the  date  of 
the  marriage.  In  a  marriage  that  has  been  subject  to  the  matrimonial  prop- 
erty regime,  each  spouse  will  have  a  potential  interest  in  the  value  of  the 
property  that  has  been  acquired  by  the  other  since  the  date  of  the  marriage. 
If  the  change  from  the  matrimonial  property  regime  is  made  by  a  court 
order  for  termination,  these  interests  will  be  translated  into  enforceable 
legal  rights.  If,  however,  the  regime  could  be  terminated  by  a  simple  con- 
tractual change  to  separate  property,  no  such  enforceable  legal  rights  would 
exist  unless  they  happen  to  be  contained  in  the  contract.  With  respect  to 
the  spouses,  it  might  be  sufficient  to  expect  them  to  look  after  their  own 
interests  at  such  a  time.  On  the  other  hand,  the  intentional  or  careless  loss 
or  surrender  of  such  rights  could  adversely  affect  other  rights  conferred  by 
Ontario  law  upon  third  parties,  such  as  creditors  or  children. 

The  Research  Team  of  the  Family  Law  Project  recommended  that,  in 
these  circumstances,  married  persons  should  not  be  able  to  change  from 
the  matrimonial  property  regime  to  the  separate  property  regime  without 
"a  winding  up  of  the  [matrimonial  property]  regime  on  a  court  application 
or  proceedings"."^  Although  such  an  application  would  be,  as  between  the 
spouses,  consensual,  the  changes  in  the  legal  position  that  will  occur  upon 
termination  could,  as  pointed  out  above,  affect  the  rights  of  third  parties. 
Court  supervision  of  the  termination  would  therefore  seem  to  be  appropriate. 

The  Commission  concurs  with  the  Research  Team  in  recognizing  that 
a  step  which  will  be  only  a  formaUty  in  many  cases  is  nevertheless  a  neces- 
sity for  all.  It  is  therefore  recommended  that  married  persons,  who,  after 
marriage,  wish  to  change  from  the  matrimonial  property  regime  to  the 
separate  property  regime  or  to  any  other  regime  permitted  under  the  choice 
of  law  rules  set  out  in  chapter  10  of  this  report,  should  be  required  to  make 

"^Study,  Vol.  3  at  p.  577  (rev.). 
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a  joint  application  to  the  court  for  termination.  Every  such  application  that 
is  granted  should  be  registered  as  an  order  of  the  court  with  the  Registrar 
General. 

Married  persons  who  have,  by  statutory  declaration,  chosen  separa- 
tion of  property  at  the  time  of  marriage  should  be  free  to  change  to  the 
matrimonial  property  regime  at  any  time  thereafter.  Abandoning  the  law 
of  separation  of  property  does  not  call  for  the  intervention  of  the  court, 
and  should  be  able  to  be  accomplished  by  a  simple  statutory  declaration, 
filed  with  the  Registrar  General,  as  described  above.  The  same  rule  should 
apply  to  persons  who  were  already  married  and  separate  as  to  property  at 
the  time  when  the  legislation  creating  the  matrimonial  property  regime 
came  into  effect,  and  to  persons  whose  property  relations  are  governed  by 
a  foreign  law,  subject  to  any  additional  requirements  which  that  law  may 
prescribe. 

Where  the  matrimonial  property  regime  is  terminated  by  court  order, 
and  the  marriage  continues  to  exist,^  the  spouses  should  be  automatically 
subject  to  separation  of  property.  The  court  order  effecting  such  a  change 
should  also  be  required  to  be  registered  with  the  Registrar  General. 

RECOMMENDATIONS 

The  Commission  makes  the  following  recommendations. 

1.  Spouses  who  do  not  want  to  be  subject  to  the  matrimonial  prop- 
erty regime  should  have  the  power  to  agree  to  one  of  the  following 
alternatives : 

a.  to  choose  the  separate  property  regime;  or 

b.  to  choose  the  foreign  property  regime  provided  by  the  law  of 
the  habitual  residence  of  either  the  husband  or  the  wife  at  the 
time  of  marriage,  if  permitted  to  do  so  according  to  the  choice 
of  law  recommendations  made  in  this  report;  or 

c.  to  arrange  by  express  contract  the  particular  terms  that  are  to 
govern  their  relations  with  respect  to  property. 

2.  All  contracts  purporting  to  alter  the  matrimonial  property  relations 
between  married  persons  should  be  presumed  to  be  variations  of 
the  matrimonial  property  regime,  until  some  other  regime  is  proved 
to  be  applicable. 

3.  No  marriage  contract  or  choice  of  regime  should  be  able  to  alter 
the  rights  and  obligations  of  the  spouses  as  recommended  in  this 
report  respecting  the  matrimonial  home,  support  obligations,  the 
agency  of  necessity  and  succession,  which  should  apply  to  all 
married  persons  in  Ontario. 

4.  Persons  planning  to  marry  who  would  otherwise  be  subject  to  the 
matrimonial  property  regime,  but  who  do  not  wish  that  regime  to 
apply,  should  be  able  to  swear  a  statutory  declaration  to  that 


^E.g.,  on  an  application  for  termination  by  one  spouse  where  normal  cohabita- 
tion has  ended;  where  a  spouse's  legitimate  expectations  in  the  shareable  value 
of  assets  are  jeopardized;  or  where  there  has  been  a  sale  of  or  security  granted 
over  the  matrimonial  home  without  the  consent  of  the  applicant  spouse.  See 
recommendation  3,  chapter  5,  supra. 
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effect,  specifying  that  the  parties  agree  to  be  separate  as  to  prop- 
erty or,  if  permitted  to  do  so  by  the  choice  of  law  rules  set  out  in 
chapter  10,  agree  to  the  application  of  some  foreign  law. 

5.  There  should  be  a  requirement  that  a  statutory  declaration  made 
in  accordance  with  recommendation  4  be  registered  with  the 
Registrar  General  of  Ontario. 

6.  Spouses  who,  prior  to  the  marriage,  have  not  registered  such  a 
statutory  declaration,  should  be  considered  by  the  law  of  Ontario 
to  be  subject  to  the  matrimonial  property  regime  unless  and  until 
they  take  such  steps  as  are  recommended  below  for  changing  their 
regime  after  marriage. 

7.  Married  persons,  who,  after  marriage,  wish  to  change  from  the 
matrimonial  property  regime  to  the  separate  property  regime  or  to 
any  other  regime  permitted  under  the  choice  of  law  rules  recom- 
mended in  chapter  10  of  this  report,  should  be  required  to  make  a 
joint  application  to  the  court  for  termination. 

8.  Every  application  under  recommendation  7  that  is  granted  should 
be  required  to  be  registered  as  an  order  of  the  court  with  the 
Registrar  General  of  Ontario. 

9.  Married  persons  who, 

a.  have,  by  statutory  declaration,  chosen  separation  of  property 
at  the  time  of  marriage,  or 

b.  were  already  married  and  separate  as  to  property  at  the  time 
when  the  legislation  creating  the  matrimonial  property  regime 
came  into  effect, 

should  be  free  to  change  to  the  matrimonial  property  regime  at 
any  time  by  means  of  a  statutory  declaration  filed  with  the  Registrar 
General  of  Ontario. 

10.  The  same  rule  contained  in  recommendation  9  should  apply  to 
married  persons  whose  property  relations  are  governed  by  a  foreign 
law,  subject  to  any  additional  requirements  which  that  law  may 
prescribe. 

11.  Where  the  matrimonial  property  regime  is  terminated  by  court 
order,  and  the  marriage  continues  to  exist,  the  spouses  should 
automatically  be  subject  to  separation  of  property. 

12.  The  court  order  referred  to  in  recommendation  11  should  be  re- 
quired to  be  registered  with  the  Registrar  General  of  Ontario. 

13.  A  simple  form  of  statutory  declaration,  appropriate  for  the  above 
mentioned  purposes,  should  be  devised  and  included  in  the  legis- 
lation implementing  these  proposals. 

14.  No  choice  of  regimes  should  be  recognized  by  the  law  of  Ontario 
unless  it  has  been  made  in  accordance  with  the  formal  require- 
ments recommended  above. 


CHAPTER  12 


THE  MATRIMONIAL  HOME 
AND  ITS  CONTENTS 


1 .      THE  NECESSITY  FOR  REFORM 

The  matrimonial  home  occupies  a  special  position  in  family  property 
relations  for  two  reasons.  First,  it  is  the  shelter  and  focal  point  of  the 
family  and  second,  it  is  an  asset — usually  the  single  item  of  property  of 
greatest  value  owned  by  either  or  both  spouses  during  marriage.  Accepting 
the  premise  that  the  matrimonial  home  is  a  special  item  of  property  deserv- 
ing, indeed  requiring,  special  status,  then  the  fundamental  question  is 
whether  all  the  traditional  principles  of  real  property  are  sound  when 
applied  to  it. 

As  was  demonstrated  in  the  earlier  chapter  describing  the  present 
law,^  it  has  become  increasingly  apparent  that  the  law  governing  the  matri- 
monial home  is  uncertain,  inadequate  and  in  some  respects,  chaotic.  The 
present  law  reflects  policies  that  were  developed  for  different  economic 
conditions  and  different  social  expectations  that  existed  during  the  eight- 
eenth and  nineteenth  centuries.  This  is  an  area  in  which  the  genius  of  the 
common  law  has  failed,  in  a  substantial  number  of  individual  cases,  in  its 
mission  of  doing  justice.  The  difficulties  faced  by  the  courts  are  acute,  since 
they  must  solve  modern  problems  and  protect  contemporary  interests  with 
outmoded  legal  tools  that  are  ill-suited  to  both  individual  and  community 
needs. 

Distinguished  jurists,  members  of  the  practising  bar  and  academic 
lawyers  have  pointed  out  repeatedly  that  legal  reforms  no  less  radical  than 
the  changes  in  the  social  structure  during  the  last  century  are  now  essential 
in  this  area  of  the  law.  The  Supreme  Court  of  Canada  has  stated  that  these 
reforms  must  be  aocompUshed  through  legislative  action,  and  not  through 
the  unsatisfactory  process  of  change  through  litigation.^ 

This  Commission  has  carefully  considered  the  present  law  dealing 
with  both  proprietary  and  occupational  rights  in  the  matrimonial  home. 
The  case  for  legislative  intervention  is  unanswerable.  It  is  therefore  pro- 
posed that  the  Ontario  Legislature  enact  legislation  as  described  in  this 
chapter  to  deal  with  the  pressing  problems  of  the  law  of  the  matrimonial 
home.  These  reforms  should  be  considered  independently  from  the  sub- 
jects dealt  with  in  other  portions  of  this  report,  and,  in  our  opinion,  should 
be  proceeded  with  regardless  of  the  action  taken  with  respect  to  the  matri- 
monial property  regime.  The  programme  of  the  reform  of  the  law  of  the 
matrimonial  home  should  deal  with  occupational  rights  and  proprietary 
rights,  and  should  also  include  legislation  with  respect  to  rights  in  house- 
hold goods. 

So  convinced  are  we  of  the  vital  importance  of  protecting  the  spouses 
and  children  in  the  matrimonial  home  that  we  recommend  that  our  pro- 

iSee  chapter  3,  section  4.  k.  and  4. 1. 

2E.g.,  in  Thompson  v.  Thompson^  [19611  S.C.R.  3,  and  Murdoch  v.  Murdoch 

(as  yet  unreported);  see  also  Maskewycz  v.  Maskewycz  (Ont.  C.A.,  as  yet 

unreported). 
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posals  with  regard  to  it,  should  apply  to  all  families,  regardless  of  the 
regime  by  which  the  property  relations  of  the  spouses  are  governed. 

2.      PROPOSALS  FOR  REFORM 

The  Commission's  proposals  for  reform  encompass  recommendations 
for  securing  proprietary  and  occupational  rights  in  the  matrimonial  home, 
as  well  as  rights  in  household  goods  used  therein. 

a.      Definition  of  "Matrimonial  Home" 

The  term  "matrimonial  home"  has  never  been  given  a  precise  mean- 
ing in  law.  It  may  be  the  place  where  the  spouses  cohabited,  but  it  is  clear 
that  cohabitation  can  exist  in  law  after  the  spouses  have  ceased  to  occupy  a 
home  jointly,  and  desertion  can  be  estabhshed  without  reference  to  a  joint 
dwelling  place. ^  The  Commission  uses  this  term  in  the  same  sense  that  it 
is  used  in  ordinary  parlance,  i.e.,  "the  principal  family  residence". 

Defining  the  term  "matrimonial  home"  with  precision  is  a  rather  more 
difficult  task  for  legislative  draftsmen  than  might  be  anticipated.  The  defini- 
tion must  facilitate  certainty  in  the  identification  of  the  particular  dwelling 
to  which  the  principle  of  co-ownership  recommended  herein  should  apply, 
but  the  term  should  not  be  defined  with  such  rigidity  as  to  frustrate  the 
actual  joint  intention  of  married  persons  enjoying  highly  diverse  economic 
fortunes  and  styles  of  living.  As  well,  the  definition  must  encompass  a 
variety  of  dwellings  the  very  character  of  which  can,  without  more,  precipi- 
tate definitional  problems.  Farm  houses  situate  on  large,  undivided  tracts  of 
land  are  one  example  of  this  kind  of  difficulty.  An  apartment  occupied  as 
the  matrimonial  home  in  a  multiple-unit  building  owned  by  the  spouses 
(other  than  a  condominium)  affords  another  example  of  difficulty.'* 

Similarly,  the  cost  of  urban  housing  is  such  that  many  couples  occupy 
leasehold  premises  in  the  city  and  devote  their  joint  eflbrt  to  acquiring  a 
beneficial  interest  in  a  seasonal  or  rural  dwelling  which  they  jointly  occupy 
on  a  periodic  basis.  Although  the  principle  of  co-ownership  should  only 
apply  to  one  dwelling  owned  by  the  spouses,  there  are  circumstances  in 
which  it  might  be  most  inequitable  to  preclude  its  application  to  seasonal 
or  rural  dwelHngs.  This  is  particularly  so  where  a  dwelling  of  this  kind  is 
the  only  residence  in  which  the  spouses  have  a  beneficial  interest  or  where 
they  have,  through  their  joint  efforts,  renderd  it  capable  of  occupation  as 
the  matrimonial  home  in  retirement  years  and  so  intend. 

In  the  vast  majority  of  cases,  fortunately,  there  will  be  no  difficulty 
at  all  in  identifying  the  premises  to  which  our  proposals  may  apply.  For  the 
purposes  of  our  recommendations  the  "matrimonial  home"  is  the  dwelling, 
and  the  area  attached  thereto,  that  is  owned  by  either  of  the  spouses,  and 
occupied  by  them  during  marriage  as  their  principal  family  residence.  The 
definition  of  "curtilage"  in  the  fourth  edition  of  Black's  Law  Dictionary 
generally  conveys  our  intention  as  to  the  meaning  of  the  words  "the  area 
attached  to  the  matrimonial  home" : 


^Milligan  v.  Milligan,  [1941]  p.  78  at  83. 

4See  Re  Chliwniak  and  Chliwniak,  [1972]  2  O.R.  840  (H.C.). 
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The  curtilage  of  a  dwelling-house  is  a  space,  necessary  and  convenient 
and  habitually  used  for  the  family  purposes,  and  the  carrying  on  of 
domestic  employments.  It  includes  the  garden,  if  there  be  one,  and  it 
need  not  be  separated  from  other  lands  by  fence. 

In  our  view,  the  "matrimonial  home",  therefore  would  include  any 
building  or  part  thereof  that  is  owned  and  jointly  occupied  by  the  spouses 
during  marriage  as  their  principal  family  residence,  and  any  yard,  garden, 
garage,  right  of  access  or  out-building  belonging  to  the  residence  and 
occupied  therewith.  It  would  not  include  any  part  of  the  premises  in  a 
multiple-unit  dwelling  owned  by  the  spouses  which  is,  or  is  intended  to  be 
let  to  others,^  or  any  part  of  the  premises,  apart  from  the  residence  itself, 
used  wholly  or  mainly  for  or  in  connection  with  the  trade,  business  or 
profession  of  the  owner  spouse. 

Since  the  Commission's  recommendations  are  not,  in  general,  intended 
to  affect  the  rights  of  third  parties  or  to  alter  the  law  governing  the  sub- 
division of  land,  it  is  important  that  the  courts  retain  broad  powers  to 
ensure  that  the  management  or  disposition  of  farming  or  other  businesses 
sharing  an  undivided  tract  of  land  with  a  matrimonial  home  are  not  ad- 
versely affected  more  than  is  absolutely  necessary  to  settle,  to  secure,  or 
to  supplant  the  interests  of  the  respective  spouses  in  the  home. 

b.      Disputes  Over  Identification  of  the 
Matrimonial  Home 

The  Commission  recommends  that  the  proprietary  and  occupational 
rights  should  exist  only  in  relation  to  one  dwelhng  house,  which  would 
be  the  matrimonial  home.  As  noted,  it  will  usually  be  clear  whether  or 
not  given  premises  are  the  spouses'  matrimonial  home.  There  will,  how- 
ever, be  some  situations  where  disputes  can  arise.  For  example,  if  a  hus- 
band and  wife  each  own  a  dwelling  house,  and  the  spouses  have  jointly 
occupied  each  house  at  some  time  during  the  marriage,  it  would  be  open 
to  the  husband  to  argue  that  the  dwelling  house  owned  by  his  wife  was, 
in  fact,  the  matrimonial  home,  and  open  to  the  wife  to  put  the  converse 
of  this  proposition.  Similarly,  if  one  spouse  owns  two  dwelling  houses,  both 
of  which  have  been  occupied  jointly  during  the  marriage,  then  a  dispute 
could  be  based  upon  which  of  the  two  houses  was  the  matrimonial  home. 

In  such  situations,  the  law  should  not  attempt  to  override  the 
autonomy  of  the  spouses,  but  rather  should  give  recognition  to  the 
arrangements  that  they  themselves  have  made.  Sometimes  these  arrange- 
ments are  manifest  from  the  conduct  of  the  spouses  and  sometimes,  albeit 
infrequently,  they  are  evidenced  in  writing.  However,  if  there  is  no  evidence 
upon  which  a  court  may  be  satisfied  that  there  is  an  agreement  between 
the  spouses,  and  an  issue  is  raised  as  to  whether  or  not  a  particular 
dwelling  is  in  fact  the  matrimonial  home,  or  as  to  which  of  several  dwel- 
lings is  the  matrimonial  home,  the  issue  should  be  determined  on  the 
basis  of  which  dwelling,  as  a  question  of  fact,  is  the  principal  family 
residence. 


^Unless  of  course  it  is  let  to  others  in  common  with  the  spouses  as,  for 
example,  the  common  areas  used  by  the  occupants  of  a  condominium  housing 
project. 


134 

3.      PROPRIETARY  RIGHTS  IN  THE  MATRIMONIAL  HOME 

a.      The  Nature  of  the  Interest  to  be  Protected 

Reference  has  already  been  made  in  this  chapter  to  the  fact  that  the 
matrimonial  home  is  not  only  the  shelter  and  focal  point  of  the  family 
and,  as  such,  requires  occupational  rights  in  it  to  be  secured;  but  also,  in 
many  marriages,  it  is  the  major  asset  and  therefore  requires  special  treat- 
ment of  proprietary  rights  with  respect  to  it.  Although  spouses  purchase 
many  things  during  marriage,  there  is  no  other  major  asset  that  is  either 
so  uniquely  referable  to  the  relation  of  husband  and  wife  or  which  involves 
such  exacting  and  prolonged  demands  for  management  of  finances,  mutual 
sacrifice  and  physical  efforts  towards  a  common  goal,  as  does  the  matri- 
monial home.  The  courts  in  Canada  and  England  have  made  it  absolutely 
clear  that  if  there  is  any  single  item  of  property  which  should  be  a  "family 
asset"  in  which  there  would  be  an  equitable  sharing,  it  is  the  matrimonial 
home.  The  Commission  is  in  full  agreement  with  this  position  and  the 
proposals  made  in  this  chapter  are  designed  to  give  uniform  legislative 
recognition  to  these  principles. 

The  proposals  we  make  with  regard  to  ownership  or  proprietary 
rights  in  the  matrimonial  home  represent  a  marked  departure  from  the 
existing  law  for  two  substantial  reasons.  First,  the  general  law  of  pro- 
prietary interests  appUcable  to  the  matrimonial  home  is  highly  complex 
and  technical  and  based  essentially  on  the  fact  of  financial  contribution. 
Financial  contribution  necessarly  involves  accurate  accounting  both  at 
the  time  of  initial  investment  and  on  a  continuing  basis  over  the  life  of 
the  investment.  This  may  be  acceptable  in  transactions  between  strangers 
who  are  accustomed  to  look  to  their  own  self-interest  with  respect  to  the 
legal  implications  of  their  conduct.  It  is  highly  artificial  when  applied 
to  the  matrimonial  home  since  it  completely  disregards  the  realities  of 
family  relationships  in  a  marriage  that  is  "a  going  concern".  In  the  words 
of  Lord  Hodson  in  Pettitt  v.  Pettitt:^ 

The  conception  of  a  normal  married  couple  spending  the  long  winter 
evenings  hammering  out  agreements  about  their  possessions  appears 
grotesque. 

and  yet  this  is  what  the  present  law  requires  or  assumes. 

Secondly,  the  application  of  the  criterion  of  financial  contribution, 
as  a  basis  for  estabhshing  proprietary  rights  in  the  matrimonial  home,  is 
subject  to  the  more  serious  objection  that  it  takes  no  account  of  the  differ- 
ent roles  of  the  spouses  in  marriage  which  may  preclude  one  of  them  from 
equal  opportunity  of  making  financial  contributions  to  the  acquisition  of 
the  family  residence.  It  ignores  entirely  the  efforts  of  the  spouse  which 
are  devoted  to  caring  for  the  home  and  the  family. 

These  reasons  have  led  the  Commission  to  recommend  the  adoption 
of  the  basic  principle  of  co-ownership  in  the  matrimonial  home,  a  prin- 
ciple that  would  entitle  the  husband  and  wife  to  equal  shares  secured  by 
their  joint  control  of  the  asset.  We  believe  that  this  proposal  not  only 
ensures  what  is  fair  and  just,  considering  the  nature  of  the  family  rela- 

6[1970]  A.C.  777  at  p.  810.  (House  of  Lords). 
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tionships,  but  also  reflects  the  tenor  of  the  behaviour  of  the  parties  to  a 
once  happy  marriage  before  rancour  and  bitterness  distorts  their  sense 
of  values  and  impairs  their  judgment  of  what  constitutes  fair  dealing  one 
with  the  other.  It  would  give  full  legal  acceptance  to  the  extremely 
prevalent  and  growing  practice  of  husband  and  wife  taking  title  to  the 
matrimonial  home  in  their  joint  names  but  provide  a  legal  solution  shorn 
of  the  excrescences  of  the  law  relating  to  legal  title  or  the  principles  of 
trust  law  that  were  the  delight  of  the  eighteenth  century  conveyancer  but 
are  the  scourge  of  the  contemporary  judge  seeking  to  do  justice  in  a  rapidly 
changing  and  changed  social  context. 

b.      The  Basic  Proposal 

The  principle  of  co-ownership  in  the  matrimonial  home  should  be 
adopted:  a  principle  that  would  entitle  the  husband  and  wife  to  equal 
shares  in  the  home  secured  by  their  joint  control  and  rights  of  occupation, 
retained  for  their  joint  enjoyment,  and  capable  of  being  disposed  of  or 
otherwise  dealt  with  only  with  the  consent  of  both  spouses  or  by  order 
of  the  court. 

Co-ownership  of  the  matrimonial  home  should  be  given  immediate, 
widespread,  and  retrospective  effect  as  a  general  legal  principle  which, 
with  some  exceptions,  should  apply  to  all  matrimonial  homes;  whether 
brought  into  marriage  by  one  of  the  spouses  or  acquired  during  marriage; 
whether  title  is  held  in  the  name  of  both  spouses  or  in  the  name  of  one 
spouse  only;  and  notwithstanding  the  fact  that  one  of  the  spouses  may 
have  made  no  financial  contribution  at  all  to  the  acquisition,  maintenance 
or  capital  improvement  of  the  home. 

4.      EXCEPTIONS  TO  THE  GENERAL  PRINCIPLE  OF 
CO-OWNERSHIP 

Although  the  Commission  urges  that  the  principle  of  co-ownership 
be  given  general,  widespread  and  retrospective  application,  it  is  important 
that  any  legislation  implementing  these  proposals  not  interfere  unduly 
with  consensual  arrangements  between  spouses,  or  between  spouses  and 
third  parties.  It  would  be  a  measure  of  extreme  and  unwarranted  last 
resort  to  enact  a  property  law  which  served  to  abrogate  the  spouses' 
freedom  of  contract  in  relation  to  this  major  family  asset. 

It  is  to  be  recognized,  however,  that  these  proposals  embrace  more 
than  a  law  of  "property";  they  are  also  concerned  with  securing  the 
spouses'  rights  of  occupation  in  the  matrimonial  home  which  are  not 
entirely  dependent  upon  property  rights.  Accordingly,  it  is  necessary  to 
ensure  that  safeguards  are  provided  so  that  neither  spouse  abuses  a  pre- 
ferred bargaining  position  or  unilaterally  disposes  of  property  rights  in 
the  home  so  as  to  defeat  the  other  spouse's  rights  of  occupancy. 

a.      Consensual  Arrangements 

The  principle  of  co-ownership  of  the  matrimonial  home  should  not 
be  permitted  to  frustrate  the  actual  intention  of  spouses  living  in  har- 
monious cohabitation  where  they  intend  that  the  beneficial  interest  in  a 
matrimonial  home  should  be  held  on  a  basis  other  than  co-ownership.  If 
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the  principle  was  mandatory  in  its  application,  it  might  well  create  very 
serious  legal  difficulties  for  spouses  wishing  to  retain  the  home  in  the 
name  of  one  spouse  only.  For  example,  a  spouse  engaged  in,  or  embark- 
ing upon,  a  risky  business  venture  should  be  able  to  secure  his  matri- 
monial home  in  the  name  of  the  other  spouse  notwithstanding  any  failure 
of  the  business.  Although  the  principle  of  co-ownership  of  the  matrimonial 
home  coincides  much  more  closely  with  the  prevailing  expectations  of 
spouses  than  the  doctrine  of  separate  property,  it  is,  nevertheless,  founded 
upon  a  generalization.  In  individual  marriages,  the  ambitions,  the  fortunes 
and  the  relationships  of  the  spouses  differ  considerably.  The  principle  of 
co-ownership  should  therefore  be  effected  as  a  general  scheme,  but  one 
which  preserves  the  joint  autonomy  of  the  spouses. 

The  Commission  is  of  the  view  that  spouses,  as  between  themselves, 
should  be  free  to  vary  their  beneficial  interests  in  the  matrimonial  home 
by  agreement,  express  or  implied.  The  rights  accorded  to  the  non-owner 
spouse  in  these  recommendations  will,  for  the  most  part,  only  be  asserted 
in  circumstances  of  marital  discord.  There  is  no  substantial  reason  why 
the  scheme  should  be  made  to  interfere  unduly  with  transactions  between 
spouses  cohabitating  harmoniously  or  between  such  spouses  and  third 
parties.  To  some  degree,  however,  the  law  must  anticipate  discord  even 
if  the  parties  do  not.  It  must  ensure,  insofar  as  possible,  that  the  rights 
accorded  are  rights  of  real  consequence  when  they  are  required  to  be 
asserted. 

Within  a  matrimonial  relationship,  serious  disputes  are  sometimes 
latent  in  character.  It  often  happens  that  one  of  the  spouses  is  not  aware 
of  the  seriousness  of  developing  difficulties  with  the  other  or,  sometimes, 
of  the  fact  that  there  is  a  problem  between  them  at  all.  Although  matri- 
mony is  often  regarded  as  the  state  of  optimum  harmony,  it  is  ironic  that 
disputes  between  spouses  are  frequently  characterized  by  a  form  of  decep- 
tion and  rancour  that  is  seldom  evidenced  between  disputing  third  parties 
to  nearly  the  same  degree.  At  any  rate,  it  is  evident  that  the  matrimonial 
relationship  affords  a  unique  opportunity  for  one  spouse  to  elicit  an 
improvidential  bargain  from  the  other  or  to  seriously  breach  the  abiding 
trust  of  an  unsuspecting  spouse.  A  consensual  arrangement  entered  into 
by  a  spouse  on  the  assumption  of  continuing  harmonious  cohabitation  with 
the  other  spouse  might  well  have  been  declined  if  it  was  known  that  the 
assumption  would  prove  to  be  ill-founded.  The  rights  accorded  by  these 
recommendations  should  not  be  liable  to  be  defeated  easily  by  a  capricious 
spouse. 

The  Commission  recommends  that  consensual  arrangements  between 
spouses  purporting  to  alter  their  presumptive  equal  shares  in  the  matri- 
monial home  should  be  subject,  in  the  event  of  a  dispute,  to  broad  powers 
in  the  court  to  set  aside  or  vary  such  arrangements,  to  restore  the  pre- 
sumptive rights  of  either  spouse,  or  to  make  any  other  order  that  seems 
just  in  the  circumstances,  whether  or  not  such  order  has  the  effect  of 
varying  property  rights  between  the  spouses. 

In  the  view  of  the  Commission,  supervision  by  the  court  of  con- 
sensual arrangements  between  spouses  is  not,  by  itself,  sufficient  to  safe- 
guard the  interest  of  a  non-titled  spouse  in  the  matrimonial  home.  One  of 
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the  incidents  of  the  co-ownership  recommended  herein  is  that  the  spouses 
should  retain  joint  control  over  this  important  asset  regardless  of  the 
manner  in  which  "title"  to  the  home  is  held.  Joint  control  is  a  particularly 
important  incident  of  co-ownership  where  the  spouses,  or  either  of  them, 
intend  that  there  should  be  a  disposition  of  the  home  to  a  third  party. 
Joint  control  in  these  circumstances  permits  control  over  the  proceeds  of 
any  sale  but,  more  importantly,  enables  either  party  to  preclude  a  sale 
of  the  home,  or  at  least  to  forestall  it  if  they  are  not  agreed  that  their 
rights  of  occupation  should  be  terminated. 

It  is  the  Commission's  recommendation  that  neither  spouse  should 
be  free  to  dispose  of  any  interest  in  the  matrimonial  home  to  a  third  party 
unless  the  other  spouse  is  made  a  party  to  the  transaction,  or  expressly 
consents  thereto  in  a  prescribed  form  or  unless  the  consent  of  the  non- 
titled  spouse  is  dispensed  with  by  the  court.  The  court  should  be  em- 
powered to  order  that  the  consent  of  a  non-titled  spouse  be  dispensed 
with  in  a  particular  transaction  upon  such  terms  and  conditions  as  seem 
just  where  the  consent  cannot  be  readily  obtained  or  where  it  is  being 
unreasonably  withheld  having  regard  to  all  the  circumstances. 

If  these  proposals  are  implemented  by  legislation,  it  is  probable  that 
many  non-titled  spouses  will  be  unaware  of  their  presumptive  entitlement, 
as  of  right,  to  an  equal  share  in  their  matrimonial  home.  The  notion  that 
"ignorance  of  the  law  is  no  excuse"  for  the  loss  of  legal  rights  is  an 
extremely  brutal  concept  that  deserves  to  be  thwarted  in  this  context. 
The  Commission  therefore  recommends  that  the  form  of  consent  which 
should  be  required  to  be  executed  by  a  non-titled  spouse  in  every  case 
where  the  titled  spouse  purports  to  dispose,  inter  vivos,  of  any  interest 
in  the  matrimonial  home  to  a  third  party  should  provide  for  an  acknowl- 
edgment by  the  former  spouse,  apart  from  the  latter,  to  the  effect  that 
the  consenting  spouse  is  aware: 

a.  of  the  nature  of  the  disposition; 

b.  that  the  matrimonial  homes  legislation  gives  that  spouse  a  prima 
facie  right  to  an  equal  share  in  the  matrimonial  home; 

c.  that  the  consenting  spouse  may  apply  to  the  court  for  a  deter- 
mination of  the  respective  interests  of  the  spouses  in  the  matri- 
monial home  notwithstanding  the  existence  of  any  agreement 
between  them  in  relation  thereto; 

d.  that  the  consenting  spouse  is  executing  the  document  freely  and 
voluntarily  without  any  compulsion  on  the  part  of  the  other 
spouse;  and 

e.  that  the  spouse  consents  to  the  disposition  for  the  purpose  of 
giving  up,  to  the  extent  necessary  to  give  effect  to  the  disposition, 
the  right  given  by  the  legislation  to  an  equal  share  in  the  matri- 
monial home.^^ 

It  is  of  some  importance  to  require  that  this  consent  be  executed  by 
the  non- titled  spouse  apart  from  the  other  spouse.  In  the  normal  course 

6aln  providing  for  safeguards  to  ensure  joint  control  over  the  dispositions  of  the 
matrimonial  home  the  Commission  was  greatly  assisted  by  a  study  of  the 
provisions  of  the  Alberta  Dower  Act,  R.S.A.  1970,  c.  114. 
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it  would  be  executed  routinely  before  the  solicitor  acting  for  both  spouses 
as  joint  vendors  or  joint  mortgagors.  While  the  non-titled  spouse  would 
not  receive  (and  in  most  cases  not  require)  "independent"  legal  advice 
in  such  circumstances,  care  should  be  taken  to  ensure  the  opportunity 
for  candour  about  any  dispute  between  the  spouses  concerning  the  trans- 
action. If  disclosures  are  made  which  indicate  a  serious  conflict  of  interest 
between  them,  any  prudent  solicitor  would  suggest,  and  sometimes  require, 
that  the  parties  obtain  separate  and  independent  advice. 

The  prescribed  form  of  consent  should  also  be  required  to  accompany 
any  conveyance  between  spouses  wherein  title  to  the  matrimonial  home  is 
to  vest  solely  in  the  name  of  one  of  the  spouses.  Where  a  consent  is  given 
to  such  a  conveyance  and  the  spouses  anticipate  continuing  in  joint  occupa- 
tion of  the  home,  the  non-titled  spouse  should  be  deemed  to  have  retained 
a  right  of  occupancy  therein  which  will  only  be  relinquished  or  defeated  by 
a  subsequent  release  or  an  order  of  the  court. 

b.      Existing  Matrimonial  Homes 

It  is  clear  that  any  legislation  implementing  the  principle  of  co-owner- 
ship must  be  given  retrospective  effect  in  the  sense  that  it  should  be  capable 
of  being  applied  to  disputes  over  matrimonial  homes  in  existence  before  its 
effective  date.  It  is  the  entrenched  position  of  the  doctrine  of  separate 
property  which  has  precluded  the  courts  from  giving  effect  to  any  judi- 
cially-created presumption  of  co-ownership.  But  for  this  doctrine,  it  is 
clear  that  in  Ontario  at  least,  the  courts  were  prepared  to  establish  such 
a  presumption  as  long  as  fourteen  years  ago.  While  the  incidents  of  the 
presumptive  co-ownership  discussed  in  Thompson  v.  Thompson^  were  not 
as  far  reaching  as  the  recommendations  contained  herein,  nevertheless,  we 
may  remind  ourselves  that  the  need  for  change  in  this  direction  has  been 
outstanding  for  too  long. 

In  legislative  matters  "retroactivity"  usually  suggests  a  measure  of 
unwelcome  arbitrariness.  In  the  reforms  proposed  here,  however,  the  pur- 
pose is  to  supplant  an  already  arbitrary  doctrine  with  one  that  coincides 
more  closely  with  public  expectations.  In  this  sense,  the  proposals  should 
not  be  regarded  as  being  retroactive  at  all,  but  rather  as  serving  to  recog- 
nize rights  which  are  now  assumed  to  exist  by  most  spouses.  In  any  event, 
these  proposals  will  have  essential  relevance  only  to  disputes  which  have 
not  yet  occurred. 

The  Commission  is  of  the  view  however  that  the  principle  of  co- 
ownership  should  not  apply  to  matrimonial  homes  that  were,  on  the  effec- 
tive date  of  the  legislation,  registered  solely  in  the  name  of  a  wife,  unless 
there  is  evidence  sufficient  to  satisfy  a  court  that  the  spouses  have  agreed 
to  share  the  beneficial  interest  therein.  In  making  this  recommendation,  the 
Commission  is  rather  more  concerned  with  a  matter  of  "onus"  than  with 
any  departure  from  the  general  principle  of  co-ownership.  This  principle, 
as  indicated,  is  founded  upon  a  general  view  of  prevailing  expectations;  it 
is  not  intended  to  override  consensual  arrangements,  or  to  take  away  rights 
acquired  by  either  of  the  spouses  pursuant  to  such  arrangements. 

^Thompson  v.  Thompson  (1960),  22  D.L.R.  (2d)  504  (Ont.  C.A.). 
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If  title  is  taken  to  the  matrimonial  home  in  the  names  of  the  spouses 
jointly  or  in  the  name  of  the  husband  alone,  it  is  probable  that  the  prin- 
ciple of  co-ownership  would  coincide  with  the  actual  intention  of  the  parties 
in  the  vast  majority  of  cases.  The  former  circumstance  affords  the  best 
evidence  of  an  agreement  to  share  in  the  beneficial  interest  and  the  latter 
is  more  reflective  of  an  economic  fact  of  life  than  of  a  contrary  intention. 

On  the  other  hand,  title  to  the  home  is  not  usually  taken  in  the  name 
of  the  wife  alone  without  some  purpose.  The  purpose  may  not  be  incon- 
sistent with  an  intention  to  share  the  beneficial  interest  but  this  manner 
of  taking  title  is  itself  sufficiently  unusual  that  it  raises  a  much  stronger 
inference  of  sole  ownership.  It  would  be  a  most  unsatisfactory  result  if 
the  effect  of  presumptive  co-ownership  was  to  impair  retroactively  the 
security  of  a  dependent  spouse  in  a  matrimonial  home  which,  in  a  dispute 
prior  to  the  legislation,  could  only  be  attached  by  the  other  spouse  upon 
discharging  a  very  heavy  onus  of  proof  of  agreement  between  them.  These 
proposals  will  ease  the  burden  of  proof  somewhat  for  the  reason  that  the 
court  in  determining  such  an  issue  will  no  longer  be  bound  to  assign  para- 
mount importance  to  evidence  of  financial  contribution. 

Although  evidence  of  financial  contributions  would  not  be  necessary 
to  establish  a  joint  intention  to  share  in  the  home,  the  fact  that  financial 
contributions  were  made  to  the  home,  and  the  circumstances  in  which 
they  were  made  by  the  husband,  would  continue  to  be  relevant  evidence 
in  determining  joint  intent.  Since  husbands  stili  predominate  as  the  major 
family  wage  earners,  evidence  of  this  kind  is  much  more  readily  available 
to  them  than  to  wives.  Although  the  Commission  is  of  the  view  that  the 
application  of  the  principle  of  co-ownership  to  homes  newly  acquired  in 
the  name  of  a  wife  after  the  effective  date  of  any  implementing  legislation 
should  not  be  so  qualified,  the  legislation  should  not,  on  balance,  disturb 
retrospectively  the  existing  onus  of  proof  in  this  isolated  circumstance. 

It  should  be  emphasized  that  the  Commission's  proposals  for  co- 
ownership  of  the  matrimonial  home  are  intended  to  be  given  retrospective 
effect  only  as  between  spouses.  It  is  the  purpose  of  this  report  to  encourage 
a  more  just  and  equitable  distribution  of  family  property  between  married 
persons  who  come  into  conflict — not  to  benefit  or  to  prejudice  third  parties. 
Accordingly,  it  should  be  provided  in  any  implementing  legislation: 

a.  that  existing  security  interests  of  third  parties  (including  execution 
creditors)  in  a  matrimonial  home,  as  of  the  effective  date  of  such 
legislation,  are  expressly  preserved  and,  except  for  those  pro- 
visions governing  the  procedure  to  be  followed  in  the  realization 
of  a  security  interest  in  a  matrimonial  home  are  unaffected  by  it; 
and 

b.  in  all  other  respects,  the  legislation  is  to  have  retrospective  effect 
only  as  between  spouses. 

c.  Gifts 

The  principle  of  co-ownership  should  not  operate  so  as  to  preclude 
a  donor  of  a  matrimonial  home  (or  of  funds  to  be  used  to  acquire  such 
an  asset)  from  transferring  the  entire  beneficial  interest  therein  by  way  of 
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gift  to  one  of  the  spouses  where  it  is  the  donor's  intention  to  benefit  only 
that  spouse. 

5.  SUCCESSIVE  MATRIMONIAL  HOMES 

It  follows  from  our  definition  of  "matrimonial  home"  that  there  can 
be  only  one  principal  family  residence  satisfying  the  terms  of  this  classi- 
fication at  any  given  time.  A  problem  is  presented,  however,  where  a  spouse 
purchases  a  matrimonial  home  and  then  subsequently  purchases  a  second 
dwelling  house  which  becomes  the  matrimonial  home,  without  using  the 
equity  in  the  first  home  to  pay  for,  or  help  pay  for,  the  second.  This  would 
be  an  unusual  case,  since  most  people  would  not  have  the  means  with 
which  to  do  this.  The  Commission  recommends  that  where  the  principle 
of  co-ownership  applies,  it  should  be  presumed  that  the  proceeds  of  sale 
of  one  matrimonial  home  were  applied  to  the  purchase  of  a  later  matri- 
monial home.  All  the  rights  of  ownership,  occupation  and  control  in  favour 
of  both  spouses  should  then  attach  to  the  co-ownership  of  the  subsequently 
acquired  matrimonial  home.  If,  in  fact,  the  proceeds  of  the  sale  were 
unapplied,  they  would  be  taken  into  the  net  estate  of  the  vendor  and  remain 
subject  to  eventual  division  through  the  equalizing  claim,  if  the  spouses 
were  subject  to  the  matrimonial  property  regime.  Where  the  spouses  are 
otherwise  separate  as  to  property,  the  unapplied  proceeds  would  be  subject 
to  the  incidents  of  that  regime  but  the  subsequently  acquired  matrimonial 
home  would  replace  the  former  and  be  subject  to  co-ownership. 

6.  NOTICE,  CONSENT,  REGISTRATION  AND  THE  POSITION  OF 
THE  THIRD  PARTY 

Although  the  rights  of  a  non-titled  spouse  in  a  matrimonial  home 
should  be  capable  of  registration,  the  Commission  is  of  the  view  that  it 
would  be  most  unrealistic  to  require  registration  as  a  condition  precedent 
to  the  protection  of  these  rights  against  the  claims  of  third  parties  who 
transact  solely  with  the  spouse  holding  title.  It  is  extremely  unlikely  that 
very  many  spouses  living  in  harmony  would  pursue  this  course  to  avoid 
an  unpleasant  contingency  which  they  earnestly  hope  will  never  occur.  Con- 
veyancing practice  already  requires  a  wife  to  bar  her  unregistered  dower 
interest  and  we  see  no  substantial  reason  why  an  alteration  in  the  "char- 
acter" of  her  unregistered  interest  should  now  require  registration,  or, 
indeed,  why  the  same  principle  which  protected  this  interest  should  not  be 
made  to  apply  equally  to  the  unregistered  beneficial  interest  acquired  by  a 
husband  in  the  matrimonial  home  by  operation  of  law. 

The  Commission  therefore  recommends  that  the  beneficial  interest 
of  a  non-titled  spouse  in  the  matrimonial  home  should,  without  requiring 
registration,  prevail  over  the  claims  of  purchasers,  mortgagees  and  credi- 
tors who  transact  solely  with  the  spouse  holding  title.  Third  parties  seeking 
to  acquire,  or  to  secure,  a  beneficial  interest  in  residential  premises  should 
be  obliged  to  satisfy  themselves  that  the  subject  property  is  not  a  matri- 
monial home  or  to  require  the  consent  of  the  non-titled  spouse  in  the 
prescribed  form. 
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7.  RIGHTS  OF  THE  SPOUSES  INTER  SE 

If  a  matrimonial  home  is  sold  by  one  spouse  without  the  written 
consent  of  the  other  spouse,  or  without  a  court  order  dispensing  with 
consent  having  been  obtained,  the  non-consenting  spouse  should  have  a 
claim  against  the  other  spouse  for  one-half  the  proceeds  of  the  sale  or  the 
right  to  apply  to  the  court  to  have  the  sale  set  aside  and  for  such  other 
relief  as  the  court  may  deem  just. 

A  non-consenting  spouse  who  has  notice  of  an  impending  transaction 
involving  the  matrimonial  home  should  be  able  to  apply  to  the  court  for 
an  injunction  to  restrain  the  other  spouse  from  proceeding  with  the  trans- 
action. If  the  spouses  are  subject  to  the  matrimonial  property  regime,  the 
non-consenting  spouse  will  have  the  additional  remedy  of  applying  to  the 
court  for  a  winding  up  of  the  matrimonial  property  regime,  and  with  it 
the  assessment  of  an  equalizing  claim. 

8.  THE  RIGHTS  OF  THE  SPOUSES  VIS-A-VIS  THIRD  PARTIES 

The  Commission  has  already  stated  its  position  that  as  between 
spouses  and  third  parties  there  should  be  no  disposition  of  any  interest  in  a 
matrimonial  home  unless  the  non-titled  spouse  is  made  a  party  to  the 
transaction  or  executes  a  written  consent  to  the  transaction  in  a  prescribed 
form.  If  the  non-titled  spouse  executes  the  consent  required  to  accompany 
the  title  documents,  the  third  party  should  acquire  a  good  title  to  the  home 
free  from  any  claims  of  the  non-titled  spouse  except,  of  course,  where  the 
consent  was  obtained  through  any  fraud  in  which  the  third  party  was  a 
knowing  participant.  If  the  third  party  transacts  solely  with  the  titled 
spouse  and  fails  to  require  the  consent  of  the  non-titled  spouse,  the  trans- 
action should  be  voidable  at  the  option  of  the  non-titled  spouse,  but  only 
upon  an  application  to  court.  It  would  be  most  inequitable  to  permit  the 
spouses  to  void  the  transaction  as  a  matter  of  course  where  they  were  in 
fact  acting  in  concert  against  the  third  party  or  where  the  non-titled  spouse 
knowingly  permitted  the  titled  spouse  to  misrepresent  his  or  her  marital 
status. 

If  the  home  is  mortgaged  by  one  spouse  without  the  consent  of  the 
other  spouse,  the  security  acquired  thereby  should  in  no  event  be  realized 
for  an  amount  in  excess  of  the  actual  value  of  the  beneficial  interest  of 
the  titled  spouse.  In  such  circumstances,  no  sale  of  the  home  should  be 
permitted  under  the  mortgage  except  upon  order  of  the  court  and  subject 
to  the  rights  of  the  other  spouse. 

9.  MORTGAGE  OF  THE  MATRIMONIAL  HOME 

A  special  problem  arises  with  respect  to  mortgages  since  most  matri- 
monial homes  will  be  purchased  with  the  aid  of  a  mortgage  loan,  and 
many  will  become  the  security  for  loans  at  one  time  or  another  during 
marriage.  Where  a  single  person  owns  a  mortgaged  dwelling  house  and 
later  marries,  bringing  the  mortgaged  premises  into  the  marriage  as  the 
matrimonial  home,  the  non-owner  spouse  will  acquire  rights  of  co-owner- 
ship in  the  premises.  While  the  law  should  not  give  that  spouse  priority 
over  the  mortgagee,  it  also  should  not  fail  to  give  some  recognition  to 
the  new  status  of  that  spouse  as  co-owner  and  to  protect  his  or  her  occu- 


142 

pational  rights  in  the  matrimonial  home.  It  is  recommended,  therefore, 
that  the  non-mortgagor  spouse  should  be  given  the  right  to  step  into  the 
shoes  of  the  mortgagor  spouse  in  foreclosure  or  sale  proceedings,  to  be 
added  as  a  party  in  any  such  proceedings,  to  rely  on  any  defence  which 
would  have  been  available  to  the  mortgagor  spouse,  to  assume  the  obliga- 
tion for  discharging  any  arrears  of  payments  under  the  mortgage,  to  make 
continuing  payments  on  the  mortgage  loan  and  to  receive  a  good  discharge 
therefor,  and  to  assume  the  responsibility  for  the  performance  of  any  of 
the  mortgagor's  covenants  in  the  mortgage.  In  other  words,  rights  accruing 
to  the  mortgagor  at  common  law,  under  The  Mortgages  Act,  or  under  any 
other  statute  should  be  capable  of  being  asserted  by  the  non-mortgagor 
spouse.  But  subject  to  these  provisions,  corollary  rights  of  the  mortgagee 
should  be  preserved,  and  he  should  not  be  placed  at  any  disadvantage 
because  the  property  securing  the  mortgage  loan  happens  to  be  a  matri- 
monial home. 

It  is  further  recommended  that  where  the  mortgage  is  secured  on 
residential  property,  and  the  mortgagee  knows  or  learns  at  any  time  before 
or  during  proceedings  to  recover  possession  that  the  mortgagor  owner  is 
married,  then  the  mortgagee  should  have  the  duty  to  inquire  as  to  whether 
the  mortgage  is  secured  on  the  matrimonial  home.  If  so,  the  mortgagee 
should  be  required  to  give  notice  to  the  non-mortgagor  spouse  of  the 
former's  intentions  with  respect  to  proceedings  for  recovery  of  possession. 

The  principles  as  stated  above  should  apply  equally  to  premises 
acquired  by  one  of  the  spouses  during  marriage  and  are  subject  to  a  mort- 
gage at  the  date  when  they  become  the  matrimonial  home. 

In  the  situation  where  the  matrimonial  home  standing  in  the  name  of 
either  of  the  spouses  is  being  mortgaged,  the  consent  of  both  spouses  is 
required  but  the  consent  of  the  non-titled  spouse  shall  be  deemed  to  have 
no  force  other  than  to  give  full  effect  to  the  rights  of  the  mortgagee. 

10.  DISPOSITION  BY  WILL 

Subject  to  the  surviving  spouse's  continuing  rights  of  occupancy  in 
the  matrimonial  home,  a  spouse  should  be  able  to  dispose  of  his  or  her 
beneficial  interest  therein  by  will.  In  the  event  of  issues  arising  with  the 
beneficiaries  of  the  deceased  spouse's  proprietary  interest  in  the  home,  the 
rights  of  occupancy  of  the  surviving  spouse  should  be  determined  by  the 
court  in  accordance  with  our  recommendations  concerning  rights  of  occu- 
pancy in  the  home  and  having  regard  to  all  the  circumstances. 

11.  THE  EFFECT  OF  DIVORCE  AND  THE  TERMINATION  OF 
THE  MATRIMONIAL  PROPERTY  REGIME 

The  obvious  effect  of  the  dissolution  of  the  marriage  of  the  spouses 
with  rights  of  co-ownership  in  a  matrimonial  home  is  to  remove  one  of 
the  basic  reasons  for  its  existence,  viz.,  a  place  of  cohabitation  for  the 
spouses.  The  need  for  protection  of  occupational  rights  of  the  husband  or 
the  wife  and  children  may  remain.  We  deal  with  these  rights  and  our 
recommendations  with  respect  to  them  later  in  this  chapter. 
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The  proprietary  rights  of  co-ownership  should  entitle  the  spouses 
to  an  equal  division  of  the  net  proceeds  of  the  sale  of  the  property.  This 
should  be  the  result  whether  the  title  to  the  matrimonial  home  is  held  in 
the  name  of  either  of  the  spouses  or  in  their  joint  names.  If  necessary,  the 
matter  of  a  forced  sale  against  a  non-consenting  party  can  be  dealt  with 
by  the  court  in  the  divorce  proceedings  or  upon  a  separate  application.  The 
principle  of  equal  division  of  net  proceeds  requires  special  treatment  where 
the  spouses  have  been  subject  to  the  matrimonial  property  regime.  Since 
the  dissolution  of  the  marriage  involves  an  automatic  termination  of  the 
matrimonial  property  regime,  the  appHcation  of  the  equalizing  claim  is 
involved.  Where  the  equalizing  claim  is  applied  to  a  matrimonial  home, 
the  net  value  of  the  home  should  be  determined  and  one-half  of  that  amount 
added  to  the  net  estate  of  each  spouse. 

12.  DISPOSITION  OF  THE  MATRIMONIAL  HOME  ON  DEATH 

The  Commission  has  already  recommended  that  on  the  death  of  a 
spouse,  whose  marriage  was  governed  by  the  matrimonial  property  regime, 
the  principle  of  the  equalizing  claim  should  ordinarily  be  applied.^  It 
follows  that  where  a  spouse  dies  with  rights  of  co-ownership  in  the  matri- 
monial home  one-half  the  net  value  of  the  premises  should  be  added  to  the 
net  estate  of  the  deceased  spouse  and  one-half  to  the  net  estate  of  the 
surviving  spouse  for  the  purpose  of  establishing  the  equalizing  claim.  This 
result  should  ensue  whether,  on  death,  the  title  stood  in  the  name  of  the 
husband  or  the  wife  and  regardless  which  spouse  was  the  first  to  die. 

The  Commission  is  of  the  view  that  a  different  result  should  obtain 
where  spouses  subject  to  the  matrimonial  property  regime  take  title  to 
the  matrimonial  home  in  joint  tenancy.  The  law  now  provides  that  the 
entire  beneficial  interest  in  the  home  passes  automatically  on  the  death  of 
one  spouse  to  the  survivor  when  title  is  held  in  this  fashion.  Taking  title 
in  joint  tenancy  ensures,  in  a  simple  and  straightforward  manner,  that  the 
surviving  spouse's  rights  of  continuing  occupancy  in  the  home  are  secured 
to  the  fullest  extent  possible.  Joint  tenancy  is  a  very  common  way  for 
spouses  to  hold  title  to  the  matrimonial  home  and  its  popularity  is  attribut- 
able in  large  measure  to  the  survivorship  incident.  Most  spouses  intend 
that  the  surviving  spouse  should  acquire  the  entire  beneficial  interest  in 
the  matrimonial  home  and  the  law  should  abide  these  intentions.  Where 
spouses  are  subject  to  the  matrimonial  property  regime  and  that  regime 
is  terminated  by  the  death  of  one  of  the  spouses,  title  to  the  matrimonial 
home  being  in  joint  tenancy,  they  should  be  deemed  to  have  agreed  that 
the  entire  beneficial  interest  in  the  home  should  pass,  on  death,  to  the 
survivor.  The  same  result  should  obtain  in  the  same  circumstances  for 
spouses  not  governed  by  the  matrimonial  property  regime. 

13.  LEASEHOLD  AND  LIFE  INTERESTS 

It  is  recognized  that  it  is  by  no  means  unusual  in  this  jurisdiction  for 
the  matrimonial  home  to  be  estabhshed  in  leasehold  premises.  This  is 
particularly  true  in  the  early  stages  of  married  life.  Such  leases  tend  to  be 

8It  should  be  recalled  that  we  have  recommended  that  no  equalizing  claim 
should  be  payable  to  the  estate  of  a  deceased  spouse. 
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of  short  duration,  to  involve  apartments  and  not  houses,  to  serve  as  the 
home  only  until  children  are  bom  and,  in  our  view,  granting  a  spouse  an 
interest  in  premises  under  lease  to  the  other  spouse  would  lead  to  unneces- 
sary complications  without  conferring  any  substantial  benefit.  Although  life 
estates  are  usually  of  longer  duration,  they  are  uncommon  in  this  juris- 
diction (except  perhaps  in  favour  of  surviving  spouses,  usually  widows,  and 
therefore  not  relevant  for  our  present  purposes)  and  again  would  involve 
unnecessary  complications  without  conferring  any  substantial  benefit.  The 
Commission  recommends,  therefore,  that  both  leasehold  and  life  interests 
be  excluded  from  co-ownership  of  the  matrimonial  home. 

14.    OCCUPATIONAL  RIGHTS  IN  THE  MATRIMONIAL  HOME 

a.  The  General  Principle 

Under  the  previous  heading  we  have  discussed  proprietary  rights  in 
the  matrimonial  home  arising  from  the  recommended  principle  of  co- 
ownership.  One  of  the  important  incidents  of  ownership  is  to  have  the 
right  to  occupy,  and  occupational  rights  are  critical  with  respect  to  the 
matrimonial  home.  Because  co-ownership  necessarily  involves  joint  control, 
occupational  rights  will  normally  be  secured  by  the  fact  that  the  consent 
of  both  spouses  wiU  be  required  for  the  sale  or  other  dealings  with  the 
premises.  This  pertains  whether  the  title  to  the  matrimonial  home  is  held 
in  the  name  of  the  husband  or  the  wife.  It  should  be  recognized  that  a 
co-tenancy  is  created  regardless  of  the  manner  in  which  title  is  held.  One 
of  the  rights  of  a  co-tenant  is  the  opportunity  to  apply  to  court  for  an 
order  of  partition  or  sale  of  the  property.  This  right  requires  some  further 
consideration  insofar  as  it  may  come  into  conflict  with  the  other  co-tenant's 
rights  of  occupancy  in  the  home. 

b.  Co-tenancy  and  the  Matrimonial  Home 

The  general  property  law  of  Ontario  contains  the  statutory  provision 
by  which  co-tenants  may  be  compelled  by  the  court  to  make  or  suffer 
partition  or  sale  of  the  land.^  This  provision  has  caused  great  difficulty 
and  been  the  subject  of  a  substantial  amount  of  litigation  where  the  title 
to  the  matrimonial  home  has  been  held  in  the  joint  names  of  the  spouses. 
It  has  been  an  acute  problem  in  the  context  of  the  deserted  spouse  seeking 
to  oppose  partition  and  sale  in  order  to  retain  occupational  rights.  The 
deserted  wife  basing  her  claim  on  the  dual  grounds  of  right  to  cohabitation 
and  support  and  the  deserted  husband  on  the  former  ground  alone,  and 
for  this  purpose  wishing  the  broad  powers  of  the  court  conferred  by  the 
provisions  of  section  12  of  The  Married  Women's  Property  Act^^  to  make 
summary  disposal  of  any  question  between  husband  and  wife  as  to  the 
title  to  or  possession  of  property. 

Although  it  is  implicit  in  the  Commission's  recommendations  concern- 
ing the  rights  of  co-ownership  in  the  matrimonial  home  that  occupational 
rights  with  respect  to  the  matrimonial  home  should  override,  prima  facie, 
any  rights  to  partition  and  sale,  this  principle  should  be  clearly  expressed 
by  statute.  The  Commission  so  recommends. 

^The  Partition  Act,  R.S.O.  1970,  c.  338,  s.  2. 
10R.S.O.  1970,  c.  262. 
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c.      Right  to  Extension  of  Occupational  Rights 
ON  Divorce  or  Death 

Under  the  heading  of  proprietary  rights  of  co-ownership  of  the  matri- 
monial home  we  have  already  established  the  principles  which  should  apply 
in  the  disposition  or  in  the  division  of  the  value  of  this  asset  between  the 
spouses  on  divorce  and,  on  death,  between  the  estate  of  the  deceased 
spouse  and  the  survivor.  It  is  imperative,  due  to  the  special  nature  of  this 
asset,  that  in  proper  circumstances  the  court  should  have  power  to  post- 
pone division  or  otherwise  provide  for  an  extension  of  occupational 
rights  of  one  of  the  spouses  in  order  that  continuing  shelter  be  provided 
by  that  spouse  and  any  children  of  the  marriage  who  require  it.  The  Com- 
mission so  recommends. 

15.  APPLICATIONS  TO  THE  COURT 

It  is  inevitable  that  disputes  will  arise  between  spouses  concerning 
the  identification  of  the  matrimonial  home,  its  occupation  and  sale  and 
other  matters  concerning  its  administration  and  disposition.  Provision 
should  be  made  for  these  disputes  to  be  settled  by  the  court  on  summary 
application  and,  equally  important,  that  they  be  settled  in  accordance  with 
the  tenor  and  spirit  of  matrimonial  rather  than  strict  property  law  prin- 
ciples. We  so  recommend. 

16.  DOWER  AND  CURTESY 

It  will  be  apparent  that  the  proposals  made  in  this  chapter  secure 
all  the  interests,  protected  under  the  present  law  in  an  imperfect  way,  by 
the  doctrines  of  dower  and  curtesy.  Consequently,  recommendations  for 
the  elimination  of  these  ancient  concepts,  together  with  recommendations 
for  transitional  provisions,  are  made  in  chapter  14,  below. 

17.  INSURANCE 

It  is  clear  that  any  implementation  of  the  recommendations  of  this 
part  of  our  report  has  implications  for  the  insurability  and  the  payment 
of  proceeds  respecting  insured  losses  or  damage  to  the  matrimonial  home 
or  to  the  household  goods.  Consequential  amendments  may  be  required 
to  the  form  of  policies  of  insurance,  and  possibly  to  the  insurance  legisla- 
tion as  well,  to  ensure  that  full  protection  is  given  to  the  proprietary  and 
occupational  rights  of  the  non- tided  spouse.  Policies  insuring  the  matri- 
monial home  against  fire  and  supplemental  perils  should  enure  for  the 
benefit  of  non-titled  spouses  to  the  extent  of  their  interest  in  the  home, 
in  order  that  their  position  as  co-owners  or  as  occupants  of  the  matri- 
monial home  is  not  prejudiced  for  the  sole  reason  that  they  are  not  parties 
to  the  insurance  contract. 

18.  THE  HOUSEHOLD  GOODS 

a.     The  General  Nature  of  the  Problem 

A  right  to  occupy  the  matrimonial  home  should  carry  with  it  the 
right  to  use  and  enjoy  the  goods  and  furnishings  that  are  necessary  to 
make  the  home  liveable.  Under  the  present  law,  the  household  goods  are, 
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prima  facie,  the  property  of  the  spouse  who  purchased  them  rather  than 
being  the  property  of  both  spouses.  The  ordinary  rules  of  property  law 
would  give  the  owner  spouse,  if  so  minded,  the  right  to  take  the  goods 
out  of  the  home  and  sell  them  or  make  any  other  disposition  of  them  that 
he  or  she  saw  fit.  Such  behaviour,  usually  vindictive,  is  not  uncommon  in 
cases  where  a  marriage  is  close  to  the  breaking  point. 

Where  a  marriage  is  sound,  property  rights  in  the  household  goods, 
as  between  the  spouses,  are,  generally  speaking,  irrelevant.  It  is  only  dur- 
ing that  critical  period  when  the  spouses  are  no  longe  able  to  adjust  their 
differences  by  agreement  and  compromise  that  the  owner  of  the  household 
goods  might  consider  asserting  strict  legal  rights,  and  pursue  self-help 
courses  of  action  based  thereon.  This  is  the  time  when  the  law  should 
intervene  in  order  to  provide  some  measure  of  stability  in  the  physical 
environment  of  the  home  until  larger  issues  and  irreconcilable  differences 
between  the  spouses  are  settled  in  the  courts  or  by  formal  negotiations 
leading  to  a  separation  agreement. 

The  problem  with  respect  to  household  goods  is  essentially  the  same 
as  the  problem  with  respect  to  occupational  rights  in  the  matrimonial 
home.  With  respect  to  household  goods,  however,  the  law  should  not 
attempt  to  alter  proprietary  rights,  but  should  confine  itself  to  preventing 
temporarily  their  exercise  in  a  way  that  is  disruptive  and  fundamentally 
injurious  to  a  non-owner  spouse  or  to  the  children  of  the  family.  There 
is  little  that  can  be  added  in  terms  of  illustrating  the  need  for  joint  rights 
to  use  the  household  goods  that  has  not  already  been  said  with  respect 
to  the  recommended  occupancy  rights  in  the  matrimonial  home,  except 
perhaps  to  emphasize  the  fact  that  any  removal  of  the  furnishings  from 
the  home  would  defeat  those  interests  protected  by  the  occupational 
rights  proposal. 

The  question  of  the  protection  of  the  interest  of  a  non-owner  spouse 
in  the  household  goods  was  thoroughly  canvassed  in  a  recent  working 
paper  of  the  Enghsh  Law  Commission. ^^  In  its  subsequent  report  the 
English  Law  Commission,  in  dealing  with  the  question  of  household 
goods  expressed  itself  in  the  following  terms: ^^ 

Part  2  of  the  Working  Paper  considers  whether  any  changes  are 
necessary  in  the  present  law  dealing  with  ownership  and  use  and 
enjoyment  of  the  household  goods.  No  precise  definition  of  household 
goods  is  put  forward  but  the  overall  objective  would  be  to  make 
effective  a  spouse's  occupational  rights.  The  present  rules  governing 
ownership  of  the  household  goods  are  similar  to  those  which  apply 
to  the  home  itself.  Nevertheless,  although  there  may  be  a  case  in 
favour  of  a  presumption  of  co-ownership  of  the  goods,  our  prehmi- 
nary  view  is  that  it  is  more  important  at  this  stage  to  protect  the 
use  and  enjoyment  of  those  goods  than  to  change  the  ownership 
rules.  The  reason  for  this  is  that  such  goods  usually  have  a  rapidly 
diminishing  realisable  value;  in  most  cases  a  spouse's  share  in  the 


11  See   The  Law  Commission,  Family  Property  Law   at  pp.    123-53    (published 

Working  Paper  No.  42,  26  October,  1971). 
l2The  Law  Commission,  First  Report  on  Family  Property:  A  New  Approach 

(Law  Com.  No.  52),  at  p.  31. 
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proceeds  of  sale  of  second-hand  furniture  would  not  go  far  towards 
the  cost  of  its  replacement  (same  in  the  case  of  antiques).  Because 
of  this  a  spouse's  main  concern  is  to  retain  the  use  and  enjoyment 
of  the  goods  and  we  propose  that  the  spouse  in  occupation  of  the 
home  should  have  this  right. 

This  Commission  finds  itself  in  substantial  agreement  with  these  conclu- 
sions, and  recommends  that  similar  proposals  be  adopted  in  Ontario. 

b.  The  Meaning  of  "Household  Goods" 

The  determination  of  the  scope  of  the  phrase  "household  goods" 
was  considered  by  the  Law  Commission  in  these  terms  :^3 

[Household  goods]  should  include  furniture  and  effects  used  in  or 
reasonably  necessary  to  the  running  of  the  home.  The  overall  objec- 
tive of  any  definition  should  be  to  make  the  protection  of  occupa- 
tion rights  effective.  In  particular  cases  the  decision  as  to  what  is 
or  is  not  household  goods  should  be  made  by  having  regard  to  the 
spouses'  standard  of  living,  their  resources  available  to  replace  any 
item,  and  the  needs,  health  and  welfare  of  the  spouses  and  children. 
Categories  which  ought,  in  our  view,  to  be  excluded  are  purely  per- 
sonal items  and  goods  used  by  a  spouse  for  business  purposes. 

c.  The  Proposed  Programme 

Set  out  below  is  a  restatement  of  the  proposals  made  by  the  Law 
Commission  with  such  alterations  as  are  required  in  order  to  make  them 
applicable  to  the  law  of  Ontario,  as  it  will  stand  at  the  time  of  imple- 
mentation of  the  Commission's  proposals  with  respect  to  occupational 
rights  in  the  matrimonial  home: 

i.  A  spouse  in  occupation  of  the  matrimonal  home  should  be 
entitled  to  the  continued  use  and  enjoyment  of  the  household 
goods  until  that  right  is  terminated  by  a  court  order; 

ii.  In  the  event  of  a  dispute,  neither  spouse  should  be  entitled  to 
remove  any  of  the  household  goods  without  the  consent  of  the 
other  spouse  or  leave  of  the  court; 

iii.  The  court  should  have  power  to  make  orders  concerning  the 
use  and  enjoyment  of  the  household  goods  on  the  application 
of  either  spouse  in  separate  proceedings  or  in  proceedings  to 
determine  occupational  rights  in  the  matrimonial  home; 

iv.  In  determining  an  application  relating  to  the  use  and  enjoyment 
of  the  household  goods  the  court  should  have  the  power  to 
make  such  order  as  it  thinks  just  and  reasonable  having  regard 
to  the  conduct  of  the  spouses  in  relation  to  each  other  and  other- 
wise, to  their  respective  needs  and  financial  resources,  to  the 
needs  of  any  children  and  to  all  the  circumstances  of  the  case;^'^ 


i3The  Law  Commission,  op.  cit.,  supra  note  11,  at  pp.  143-44. 
l^These  criteria  are  those  set  out  in  the  English  Matrimonial  Homes  Act,  1967, 
section  1(3). 
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V.  On  an  application  relating  to  the  use  and  enjoyment  of  the 
household  goods,  the  orders  which  the  court  may  make  should 
include  the  following: 

(1)  an  order  requiring  either  spouse  to  allow  the  other  spouse 
to  have  the  use  and  enjoyment  of  the  household  goods; 

(2)  an  order  restraining  either  spouse  from  removing  the 
household  goods  from  the  use  and  enjoyment  of  the  other 
spouse  or  from  making  any  disposition  with  the  intention 
of  depriving  the  other  spouse  of  their  use  and  enjoyment; 

(3)  an  order  requiring  a  spouse  to  restore  or  deliver  the  house- 
hold goods  to  the  other  spouse; 

(4)  an  order  regulating  or  terminating  the  right  of  either 
spouse  to  the  use  and  enjoyment  of  any  of  the  household 
goods. 

d.  Extension  of  Rights  to  Use  and  Enjoy  the  Household 
Goods  after  the  Termination  of  the  Marriage 

As  was  discussed  previously  in  this  chapter  with  respect  to  occupa- 
tional rights  in  the  matrimonial  home,  the  Province  of  Ontario  should 
confer  on  a  court,  before  which  divorce  or  annulment  proceedings  are 
brought,  jurisdiction  to  make  an  order  extending  the  right  to  use  and  enjoy 
goods  beyond  the  termination  of  the  marriage.  The  same  jurisdiction  should 
be  available  where  the  matrimonial  property  regime  is  terminated  other 
than  by  divorce  or  death,  and  similarly  where  the  marriage  is  terminated 
by  the  death  of  one  of  the  spouses  and  occupational  rights  in  the  matri- 
monial home  are  extended  beyond  the  termination  of  the  marriage. 

e.  Rights  of  Third  Parties 

Goods  purchased  under  a  conditional  sales  contract  are  regarded  in 
law,  pursuant  to  what  is,  essentially,  a  legal  fiction,  as  the  property  of  the 
vendor^^  until  the  final  instalment  payment  is  made  by  the  purchaser. 
Where  the  payments  are  not  made,  the  vendor's  usual  remedy  is  reposses- 
sion by  a  bailiff  coupled  with  an  action  on  the  covenant  for  repayment. 
Many  of  the  more  expensive  furnishings  found  in  most  households  are 
acquired  in  this  way.  It  is  obvious  that  difficulties  can  arise  not  only  when 
a  purchasing  spouse  attempts  to  remove  household  goods  from  the  home, 
as  was  covered  in  the  preceding  proposals,  but  also  if  that  spouse  simply 
stops  making  payments  on  the  goods,  which  could  lead  to  repossession. 

Because  of  the  fact  that  the  sale  of  household  goods  is  not  accom- 
panied by  the  same  precise  steps  that  are  taken  in  real  property  trans- 
actions, a  fair  and  certain  solution  to  the  problem  of  how  to  balance  the 
rights  of  the  vendor  against  the  rights  of  a  non-owner  spouse  is  extremely 
difficult  to  find. 

Unlike  the  position  of  the  real  property  mortgagee  in  a  rising  market, 
the  vendor's  primary  interest  is  in  being  paid,  and  failing  that,  to  get  the 
goods  back.  It  would  seem  as  if  this  primary  interest  could  be  wholly 
satisfied  if  the  non-owner  spouse  could  step  into  the  shoes  of  the  owner 

l5"Vendor",  as  used  in  the  text,  includes  an  assignee  of  the  seller's  rights  under 
a  conditional  sales  agreement. 
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and  protect  his  or  her  rights  of  use  and  enjoyment  through  making  pay- 
ments on  the  goods.  Care  should  be  taken  that  the  programme  for  accom- 
phshing  this  does  not  prejudice  the  interest  of  the  vendor.  A  primary 
difficulty  lies  in  the  fact  that  the  purchaser's  spouse  will  be,  in  most  cases, 
unknown  to  the  vendor,  and  the  usual  steps  taken  prior  to  repossession, 
such  as  dunning  letters  or  telephone  calls,  may  never  come  to  the  attention 
of  that  spouse.  Thus,  there  is  a  two-way  problem  of  notice — first,  notice 
to  the  vendor  with  respect  to  the  existence  of  a  spouse  who  will  have  rights 
to  use  and  enjoy  the  goods,  and  secondly,  notice  to  that  spouse  when 
payments  are  not  made  by  the  purchaser. 

The  principle  of  giving  notice  to  the  conditional  vendor  of  household 
goods  with  respect  to  use  and  enjoyment  rights  of  the  non-owner  spouse, 
and  the  giving  of  notice  to  the  non-owner  spouse  by  the  conditional  vendor 
as  a  step  in  the  repossession  of  the  goods  is  complicated  further  by  the 
fact  that  knowledge  of  the  existence  of  a  spouse  of  the  purchaser  will  not 
be  relevant  in  a  substantial  number  of  cases.  This  arises  from  the  circum- 
stance that  the  goods  may  not  be  acquired  for  the  matrimonial  home 
occupied  by  the  purchaser  and  his  spouse  but  to  furnish  other  premises 
owned  by  the  purchaser,  such  as  suites  in  an  apartment  building.  There  is 
nothing,  either  in  the  nature  of  the  goods  or  in  the  knowledge  of  the  fact 
that  the  purchaser  is  married,  to  indicate  that  use  and  enjoyment  rights  of 
the  non-owner  spouse  may  be  involved. 

In  addition,  the  Commission  resiles  from  any  proposal  that  would 
further  complicate  the  already  highly  technical  and  complex  nature  of  the 
financing  statement  that  is  required  to  be  filed  under  the  computerized 
central  registration  system  of  The  Personal  Property  Security  Act}^ 

For  these  reasons,  among  others,  and  relying  upon  the  primary  desire 
of  the  unconditional  vendor  to  be  paid  for  the  goods,  we  recommend  that 
in  every  case  where  the  purchaser's  failure  to  make  regular  payments  on 
household  goods  as  defined  in  this  chapter  occurs,  then  the  purchaser's 
spouse  having  use  and  enjoyment  rights  should  be  entitled  to  pay  instal- 
ments and  other  charges  due  under  the  conditional  sales  agreement,  and 
the  conditional  vendor  should  be  obliged  to  accept  these  payments.  In 
other  words,  the  purchaser's  spouse  should  be  able  to  step  into  the 
purchaser's  shoes  and,  in  addition  to  the  ability  to  make  payments,  should 
be  able  to  be  joined  as  a  party  in  any  legal  proceedings  arising  out  of  the 
conditional  sales  agreement  and  should  be  able  to  rely  on  any  defence 
which  would  have  been  available  to  the  spouse  who  made  the  purchase 
initially. 

The  Commission  also  recommends  that,  on  an  application  by  one 
spouse  against  the  other  spouse  concerning  the  use  and  enjoyment  of  any 
item  in  respect  of  which  a  third  party  has  an  interest  under  a  conditional 
sales  agreement,  the  court  should  be  empowered  to  order  either  spouse  to 
discharge  any  liabilities  in  respect  of  that  item,  but  such  order  should  be 
effective  only  between  the  spouses  and  should  not  impose  any  liabiUty  on 

i6See  The  Personal  Property  Security  Act,  R.S.O.  1970,  c.  344  and  amendments 
thereto.  Much  of  the  material  in  the  amendments  is  dictated  by  the  desire  to 
utilize  a  rigid  and  technical  form  that  is  machine-readable  for  computerization 
of  the  relevant  data. 
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a  spouse  directly  enforceable  by  a  third  party;  nor  should  it  relieve  a 
spouse  of  any  liability  to  a  third  party  under  a  conditional  sales  agree- 
ment. ^"^ 

It  will  be  noted  that  these  recommendations  do  not  cover  all  the 
possibilities  that  may  occur  to  place  use  and  enjoyment  rights  of  the  non- 
owner  spouse  in  jeopardy.  There  are  some  transactions  whereunder  house- 
hold goods  are  placed  in  a  home  under  rental  agreements,  which  though 
not,  strictly  speaking,  conditional  sales,  yet  contain  provisions  for  the 
eventual  purchase  of  the  goods  by  the  lessee  with  the  rental  payments  being 
applied  against  the  purchase  price.  Television  sets  are  perhaps  the  best 
known  example  of  this  latter  type  of  transaction,  but  other  household 
goods  are  also  rented  and  sold  in  this  way.  The  same  type  of  problem 
may  be  encountered  with  the  chattel  mortgage  transaction. 

The  Commission  therefore  recommends  that  the  same  protection 
afforded  to  the  non-owner  spouse,  of  household  goods  under  conditional 
sale  agreements  but  subject  to  use  and  enjoyment  rights  as  against  the 
purchaser  spouse,  should  apply  to  all  "near  sale"  transactions,  chattel 
mortgages  and  the  like. 

Payments  made  by  a  purchaser's  spouse  should  give  rise  to  a  bene- 
ficial interest  in  that  spouse.  The  vendor  who  is  brought  into  a  relationship 
with  the  purchaser's  spouse  pursuant  to  these  proposals,  however,  should 
be  able  to  treat  that  spouse  as  the  purchaser's  agent  for  all  purposes  of  the 
transaction,  including  eventual  transfer  of  title  to  the  purchaser,  regardless 
of  which  spouse  in  fact  made  the  payments.  Where  there  is  an  extension 
of  the  right  to  use  and  enjoy  the  household  goods,  accompanying  an 
extension  of  occupational  rights  in  the  matrimonial  home,  by  a  court  order 
at  the  termination  of  the  matrimonial  property  regime,  or  the  termination 
of  the  marriage  by  divorce,  annulment  or  death,  the  court  should  have 
power,  with  respect  to  the  goods  that  have  not  been  fully  paid  for,  to  make 
an  order  for  mandatory  assignment  of  the  purchaser's  rights  under  the 
agreement  to  the  spouse  awarded  possession  of  the  goods,  whether  or  not 
the  agreement  purports  to  be  assignable.  The  spouse  to  whom  possession 
was  awarded  would  thereby  become  directly  liable  to  the  vendor  and  would 
take  title  upon  completion  of  payments.  At  the  same  time,  the  court  should 
be  empowered  to  make  an  order  for  reimbursement  of  the  amount  of  the 
purchasing  spouse's  beneficial  interests  extinguished  by  transfer  to  the 
spouse  awarded  possession  of  the  goods. 

Where  a  marriage  is  not  terminated,  but  a  beneficial  interest  has  arisen 
in  a  spouse  who  has  stepped  into  the  shoes  of  the  purchaser  of  household 
goods  subject  to  use  and  enjoyment  rights,  disputes  over  the  allocation  and 
extent  of  beneficial  interests  should  be  capable  of  resolution  by  a  summary 
application  to  the  court. 

i^These  recommendations,  like  those  respecting  the  rights  of  use  and  enjoyment, 
are  based  upon  the  recent  tentative  proposals  of  The  Law  Commission,  op.  cit., 
supra  note  9,  at  pp.  148-51.  Some  changes  have  been  made  in  view  of  the  fact 
that  the  details  of  The  Law  Commission's  recommendations  assumed  imple- 
mentation of  the  Report  of  the  Committee  on  Consumer  Credit  (the  Crowther 
Committee),  1971,  Cmnd.  4596,  which,  amongst  other  things,  recommended 
that  all  instalment  sales  be  regarded  as  outright  sales  financed  by  loans  repay- 
able by  instalments. 
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As  was  pointed  out  at  the  beginning  of  this  section,  this  is  a  most 
difficult  area  in  which  to  attempt  to  adjust  rights  with  special  reference  to 
the  position  of  husband  and  wife  and  the  law,  unless  it  is  to  become 
unworkably  detailed  and  complex,  can  create  only  substantial,  and  not 
absolute  protection  for  the  interests  involved. 

19.  HOUSEHOLD  GOODS  IN  LEASEHOLD  PREMISES 

Where  the  spouses  own  a  matrimonial  home,  it  has  been  recommended 
that  the  use  and  enjoyment  of  household  goods  situate  therein  should  be 
secured  so  that  the  occupational  rights  in  the  home,  at  the  time  they  are 
required  to  be  exercised,  are  rights  of  consequence.  For  the  reasons  already 
set  out  in  this  report,  the  major  incidents  of  co-ownership  cannot  be  made 
to  apply  to  leasehold  premises  without  grossly  interfering  with  the  con- 
tractual rights  of  landlords.  The  same  reasoning  is  not  true  of  the  Com- 
mission's proposals  for  securing  the  use  and  enjoyment  of  household  goods 
against  high-handed  conduct  of  a  capricious  spouse.  Accordingly,  the 
Commission's  proposals  for  securing  the  use  and  enjoyment  of  household 
goods  should  be  made  to  apply  as  well  to  disputes  between  spouses  who 
reside  in  leasehold  premises. 

20.  PROCEDURAL  REFORM 

In  all  proceedings,  including  divorce  proceedings,  where  issues  are 
raised  that  touch  or  concern  the  proprietary  or  occupational  rights  of 
spouses  in  a  matrimonial  home,  or  then:  rights  to  the  use  and  enjoyment 
of  household  goods,  the  court  should  be  enabled,  without  requiring  separ- 
ate proceedings  to  be  taken,  to  make  orders  concerning  the  matters  dealt 
with  in  these  recommendations. 

21.  STATEMENT  OF  DISSENT  AND  EXPLANATION 
BY  H.  ALLAN  LEAL,  Q.C. 

I  subscribe  wholeheartedly  to  the  basic  principles  of  co-ownership  of 
proprietary  rights  and  the  protection  of  extended  occupational  rights  of 
both  spouses  in  the  matrimonial  home,  that  underHe  most  of  the  recom- 
mendations contained  in  this  chapter.  Indeed,  so  convinced  am  I  of  the 
fairness  and  justice  of  these  proposals  that  I  am  moved  to  dissent  from  the 
two  specific  but  important  recommendations  where  the  basic  principles  are 
departed  from  in  the  majority  report  on,  what  appears  to  me  to  be,  inde- 
fensible grounds.  My  objections,  therefore,  are  based  on  the  serious  ground 
of  maintaining  the  integrity  of  the  principle  and  not  on  the  questionable 
ground  of  preserving  the  legal  symmetry  of  the  proposed  system. 

With  my  colleagues  I  agree,  as  well,  that  any  legislation  implementing 
the  principle  of  co-ownership  must  be  given  retrospective  effect  in  the  sense 
that  it  should  be  capable  of  being  applied  to  disputes  over  matrimonial 
homes  in  existence  before  its  effective  date.  Failing  such  retrospectivity  any 
possible  reform  in  this  vital  area  would  be  inordinately  and  unacceptably 
delayed  and  we  would  remain  enthralled,  for  the  foreseeable  future,  with 
the  present  anachronisms  and  inconsistencies  of  the  law  such  as  presump- 
tions of  advancement  or  resulting  trust,  preoccupation  with  the  state  of  the 
legal  title,  financial  contribution  as  a  condition  precedent  to  the  acquisition 
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of  any  proprietary  interests,  uncertainty  of  the  protection  of  occupational 
rights,  and  the  like. 

It  necessarily  follows,  in  my  opinion,  that  any  exceptions  that  are 
permitted  to  the  general  applicability  of  the  principle  of  co-ownership  of 
the  matrimonial  home,  in  the  event  of  a  dispute,  will  bring  in  train  the 
totality  of  the  present  unhappy  and  unjust  consequences  which  we  are 
seeking  to  avoid.  It  is  in  this  context  that  I  would  address  myself  to  the 
exception  which  my  colleagues  propose  since  they  have  stated  in  unequivo- 
cal terms  that: 

The  Commission  is  of  the  view  however  that  the  principle  of  co- 
ownership  should  not  apply  to  matrimonial  homes  that  were,  on  the 
effective  date  of  the  legislation,  registered  solely  in  the  name  of  a 
wife,  unless  there  is  evidence  suflScient  to  satisfy  a  court  that  the 
spouses  have  agreed  to  share  the  beneficial  interest  therein.  In  making 
this  recommendation,  the  Commission  is  rather  more  concerned  with 
a  matter  of  "onus"  than  with  any  departure  from  the  general  prin- 
ciple of  co-ownership.  This  principle,  as  indicated,  is  founded  upon  a 
general  view  of  prevailing  expectations;  it  is  not  intended  to  override 
consensual  arrangements,  or  to  take  away  rights  acquired  by  either 
of  the  spouses  pursuant  to  such  arrangements. 

The  disclaimer  that  the  Commission  is  rather  more  concerned  with 
the  matter  of  onus  than  with  any  departure  from  the  general  principle  of 
co-ownership  is  simply  not  persuasive.  The  recommendation  clearly  departs 
from  the  general  principle  and  imposes  a  double  standard.  This  is  regret- 
table and,  in  my  opinion,  unacceptable. 

The  implications  of  what  is  proposed  may  be  tested  by  a  factual 
situation  similar  to  that  in  a  case  already  before  our  courts  on  the  question 
of  occupational  rights.  In  Maskewycz  v.  Maskewycz  (in  the  Ontario  Court 
of  Appeal  but  as  yet  unreported)  Amup,  J. A.  made  an  exhaustive  analysis 
of  the  rights  of  deserted  spouses  to  remain  in  the  matrimonial  home.  It 
was  there  pointed  out  that  although  the  claim  of  the  deserted  wife's  right 
to  occupation  of  the  matrimonial  home  was  based  on  the  dual  grounds  of 
a  right  to  consortium  and  a  right  to  support,  the  husband's  claim  was  based 
solely  on  the  former,  but  nonetheless  this  was  sufficient  to  sustain  the 
remedy  in  proper  circumstances.  Elsewhere  in  this  report  we  have  made 
recommendations  for  the  rectification  of  that  imbalance,  although  not  as 
fully  as  I  would  have  hoped,  since  the  husband's  right  to  support  would 
be  established  but  it  would  exist  in  a  qualified  form. 

Admittedly  in  Maskewycz  v.  Maskewycz  the  court  was  dealing  with 
property  held  in  joint  tenancy,  but  occupational  rights  are  not  limited  to 
that  situation  and  the  claim  of  occupational  rights  has  been  recognized 
where  title  rests  in  the  name  of  either  of  the  spouses.  The  courts  under 
the  present  law,  however,  have  not  been  able  to  work  out  a  just  and  ade- 
quate remedy  for  the  protection  of  occupational  rights,  to  say  nothing  of 
proprietary  rights  based  on  equities  other  than  financial  contribution. 
Hence  the  need  for  statutory  remedies  and  our  detailed  recommendations 
with  respect  to  proprietary  and  occupational  rights  in  the  matrimonial 
home. 
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Assuming  the  presence  of  minor  children,  in  addition  to  the  ill  hus- 
band in  the  Maskewycz  case,  I  would  not  wish  to  lose  or  jeopardize  for 
them  the  protection  envisaged  by  our  general  recommendations  concerning 
the  matrimonial  home,  by  any  exception  such  as  that  contemplated  by  my 
colleagues. 

It  is  no  rare  thing  today  to  find  title  standing  in  the  name  of  the  wife. 
The  wife  may  be  holding  the  legal  title  on  trust  for  the  husband  because 
that  is  what  was  agreed;  the  wife  may  be  holding  legal  title  on  trust  for 
them  in  equal  shares  as  to  the  beneficial  interest,  again  because  that  was 
the  arrangement;  or  the  wife  may,  equally  by  agreement,  be  entitled  to  the 
whole  of  the  beneficial  interest.  The  latter  situation  is  by  no  means  unusual 
even  though  in  terms  of  the  present  law  the  wife  would  be  regarded  as 
having  made  no  financial  contribution.  The  agreement  of  the  parties  will 
govern. 

Earher  in  this  chapter  we  have  recommended  with  respect  to  property 
hereafter  becoming  the  matrimonial  home  that  the  parties  may  agree  con- 
cerning the  rights  of  ownership  that  are  to  pertain.  The  existence  of  such 
an  agreement  will  take  the  determination  of  their  property  rights  out  of 
the  statutory  provisions  applicable  to  the  matrimonial  home,  but  they  will 
be  subject  to  occupational  rights  and  also  subject  to  review  of  the  pro- 
prietary rights  by  the  courts  to  alleviate  unconscionable  bargains.  This  is 
as  it  should  be  and  this  general  principle  has  my  unqualified  support. 

The  remaining  recommendation  upon  which  I  regrettably  find  myself 
at  odds  with  my  colleagues  concerns  the  disposition  of  the  matrimonial 
home  on  death  where  the  parties  are  subject  to  the  matrimonial  property 
regime.  The  Commission  has  recommended  that  on  the  death  of  a  spouse, 
whose  marriage  was  governed  by  the  matrimonial  property  regime,  the 
principle  of  the  equalizing  claim  should  ordinarily  be  appUed.  With  this  I 
agree.  The  result  would  be  that  where  a  spouse  dies  with  rights  of  co- 
ownership  in  the  matrimonial  home,  one-half  the  net  value  of  the  premises 
should  be  added  to  the  net  estate  of  the  deceased  spouse  and  one-half  to 
the  net  estate  of  the  surviving  spouse,  for  the  purpose  of  establishing  the 
equalizing  claim.  This  result  would  ensue  whether,  on  death,  the  title  stood 
in  the  name  of  the  husband  or  the  wife  and  regardless  which  spouse  was 
the  first  to  die.  This  determination  of  the  matter  is  entirely  consonant  with 
the  principle  of  equal  division  of  the  assets  which  underlies  the  proposals 
governing  the  matrimonial  property  regime  generally. 

The  Commission,  however,  again  departs  from  the  general  principle 
of  equal  division  in  the  case  where  spouses  subject  to  the  matrimonial 
property  regime  take  title  to  the  matrimonial  home  in  joint  tenancy.  In  this 
situation  the  majority  recommendation  is  that  the  spouses  should  be 
deemed  to  have  agreed  that  the  entire  beneficial  interest  in  the  home  should 
pass,  on  death,  to  the  survivor.  With  this  resolution  of  the  matter  I  respect- 
fully disagree,  and  would  recommend  that  the  fact  that  joint  tenancy  exists 
in  real  property  should  be  ignored,  just  as  the  general  principle  estabUshes 
it  should  be  ignored  with  respect  to  personalty,  and  division,  as  a  matter 
of  general  principle,  should  take  place  on  the  basis  whereby  one-half  of 
the  net  value  of  the  matrimonial  home  would  be  added  to  the  net  estate 
of  the  deceased  spouse  and  one-half  to  that  of  the  surviving  spouse  for 
the  purpose  of  establishing  the  equalizing  claim. 
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The  case  may  be  tested  by  a  simple  factual  situation.  Assume  that 
the  spouses  are  subject  to  the  matrimonial  property  regime  and  title  to  the 
matrimonial  home  stands  in  their  names  as  joint  tenants.  It  is  presumed 
that  the  general  principle  of  division  of  assets,  garnered  during  their  mar- 
riage, will  apply  to  their  estates.  As  frequently  will  be  the  case,  the  interest 
in  the  matrimonial  home  is  the  only  major  asset  in  the  estates  of  either 
spouse.  The  children  are  mature  and  the  wife  is  the  first  to  die  having  left 
all  her  estate  to  her  children.  If  any  meaningful  adherence  to  the  principle 
of  division  of  assets  is  to  be  given,  the  obvious  solution  is  to  add  one-half 
of  the  net  value  of  the  home  to  the  estate  of  each  spouse  for  the  purpose 
of  establishing  the  value  of  the  equaUzing  claim.  If  the  total  net  value  is 
added  to  the  estate  of  the  husband,  the  wife  (and  derivatively  the  children) 
will  get  nothing  because  of  our  additional  recommendation  that  no  equal- 
izing claim  is  to  be  paid  by  the  estate  of  the  surviving  spouse  to  the  estate 
of  the  deceased  spouse.  The  result  seems  to  me  to  be  unjust  and  for  that 
reason  I  favour  adherence  to  the  general  principle. 

I  am  grateful  to  my  colleagues  for  the  opportunity  afforded  me  of 
expressing  my  own  views  on  these  points.  If  these  views  find  favour  the 
general  proposals  could  be  adapted  easily  to  accommodate  them. 

RECOMMENDATIONS 

The  Commission's  recommendations  for  reform  of  the  law  concerning 
proprietary  and  occupational  rights  in  the  matrimonial  home  and  the  rights 
of  spouses  to  the  use  and  enjoyment  of  household  goods  are  of  such  vital 
importance  to  Ontario  families  that  they  require  independent  consideration 
and  priority  of  treatment  in  any  legislative  programme  effecting  reform  of 
the  law  of  family  property. 

The  Commission  makes  the  following  recommendations. 

1.  For  the  purposes  of  our  recommendations,  "matrimonial  home"  is 
a  dwelling  and  the  area  attached  thereto  (curtilage),  that  is  owned 
by  either  of  the  spouses,  and  occupied  by  them  during  marriage 
as  their  principal  family  residence. 

2.  If  the  spouses  jointly  occupy  more  than  one  dwelling  and  there 
is  an  agreement  between  them  as  to  which  dwelling  is  their  matri- 
monial home,  effect  should  be  given  to  their  joint  intention  as  to 
which  dwelling  (excepting  leasehold  premises)  is  subject  to  the 
principle  of  co-ownership  recommended  herein. 

3.  The  proprietary  and  occupational  rights  which  we  recommend 
should  exist  only  in  relation  to  one  dwelling. 

4.  If  there  is  no  evidence  to  satisfy  the  court  of  an  agreement  be- 
tween the  spouses,  and  an  issue  is  raised  as  to  whether  or  not  a 
particular  dwelling  house  is  in  fact  the  matrimonial  home,  or  as 
to  which  of  several  dwelHngs  is  the  matrimonial  home,  the  issue 
should  be  determined  on  the  basis  of  which  dwelling,  as  a  ques- 
tion of  fact,  is  the  principal  family  residence. 

5.  The  principle  of  co-ownership  in  the  matrimonial  home  should  be 
adopted:  a  principle  that  would  entitle  the  husband  and  wife  to 
equal  shares  in  the  home  secured  by  their  joint  control  and  rights 
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of  occupation,  retained  for  their  joint  enjoyment  and  capable  of 
being  disposed  of  or  otherwise  dealt  with  only  with  the  consent 
of  both  spouses  or  by  order  of  the  court. 

6.  Co-ownership  of  the  matrimonial  home  should  be  given  immedi- 
ate, widespread,  and  retrospective  effect  as  a  general  legal  prin- 
ciple which,  with  some  exceptions,  should  apply  to  all  matrimonial 
homes;  whether  brought  into  marriage  by  one  of  the  spouses  or 
acquired  during  marriage;  whether  title  is  held  in  the  name  of 
both  spouses  or  in  the  name  of  one  spouse  only;  and  notwith- 
standing the  fact  that  one  of  the  spouses  may  have  made  no  finan- 
cial contribution  at  all  to  the  acquisition,  maintenance  or  capital 
improvement  of  the  home. 

7.  Subject  to  the  enumerated  exceptions  contained  in  paragraphs 
11,  12,  13  and  14  of  our  proposals,  it  should  be  presumed  that 
every  married  person  is  entitled,  in  equal  shares  with  his  or  her 
spouse,  to  a  direct  beneficial  interest  in  their  matrimonial  home  as 
of  right. 

8.  Neither  spouse  should  be  free  to  dispose  of  any  interest  in  the 
matrimonial  home  to  a  third  party  unless  the  other  spouse  is  made 
a  party  to  the  transaction  or  expressly  consents  thereto  in  a  pre- 
scribed form,  or  by  leave  of  the  court. 

9.  A  spouse  may  dispose  of  his  or  her  interest  in  the  matrimonial 
home  by  will  subject  to  the  surviving  spouse's  rights  of  occupancy 
which,  in  the  event  of  issues  arising  with  beneficiaries  of  the 
deceased  spouse's  proprietary  interest,  may  be  determined  by  the 
court  in  accordance  with  our  recommendations  31  and  32  having 
regard  to  all  the  circumstances. 

10.  The  form  of  consent  required  to  be  executed  by  a  non- titled 
spouse  in  every  case  where  the  titled  spouse  purports  to  dispose, 
inter  vivos,  of  any  interest  in  the  matrimonial  home  to  a  third 
party  should  provide  for  an  acknowledgment  by  the  former 
spouse,  apart  from  the  latter,  to  the  effect  that  the  consenting 
spouse  is  aware: 

a.  of  the  nature  of  the  disposition; 

b.  that  the  matrimonial  homes  legislation  gives  that  spouse  a 
prima  facie  right  to  an  equal  share  in  the  matrimonial  home; 

c.  that  the  consenting  spouse  may  apply  to  the  court  for  a 
determination  of  the  respective  interests  of  the  spouses  in 
the  matrimonial  home  notwithstanding  the  existence  of  any 
agreement  between  them  in  relation  thereto; 

d.  that  the  consenting  spouse  is  executing  the  document  freely 
and  voluntarily  without  any  compulsion  on  the  part  of  the 
other  spouse;  and 

e.  that  the  spouse  consents  to  the  disposition  for  the  purpose  of 
giving  up,  to  the  extent  necessary  to  give  effect  to  the  dis- 
position, the  right  given  by  the  legislation  to  an  equal  share 
in  the  matrimonial  home. 
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11.  Subject  to  the  recommendation  in  paragraphs  12  and  13,  as  be- 
tween themselves,  spouses  should  be  free  to  vary  their  beneficial 
interests  in  the  matrimonial  home  by  agreement,  express  or 
implied. 

12.  The  form  of  consent  described  in  paragraph  10  of  our  recom- 
mendations should  also  be  required  to  accompany  any  convey- 
ance between  spouses  wherein  title  to  the  matrimonial  home  is 
to  vest  solely  in  the  name  of  one  of  the  spouses.  Where  a  consent 
is  given  to  such  a  conveyance  and  the  spouses  anticipate  their 
continuing  in  joint  occupation  of  the  home,  the  non-titled  spouse 
should  be  deemed  to  have  retained  a  right  of  occupancy  therein 
which  will  only  be  relinquished  or  defeated  by  a  subsequent 
release  or  an  order  of  the  court. 

13.  Consensual  arrangements  between  spouses  purporting  to  alter  their 
presumptive  equal  shares  in  the  matrimonial  home  should  be  sub- 
ject, in  the  event  of  a  dispute,  to  broad  powers  in  the  court  to  set 
aside  or  vary  such  arrangements,  to  restore  the  presumptive  rights 
of  either  spouse,  or  to  make  any  other  order  that  seems  just  in 
the  circumstances,  whether  or  not  such  order  has  the  effect  of 
varying  property  rights  between  the  spouses. 

14.  In  giving  the  legislation  which  implements  these  proposals  retro- 
spective effect,  it  should  be  provided: 

a.  that  the  principle  of  co-ownership  should  not  apply  to  matri- 
monial homes  that  were,  on  the  effective  date  of  the  legisla- 
tion, registered  solely  in  the  name  of  a  wife,  unless  there  is 
evidence  sufficient  to  satisfy  a  court  that  the  spouses  have 
agreed  to  share  the  beneficial  interest  therein,  and 

b.  that  existing  security  interests  of  third  parties  (including 
execution  creditors)  in  a  matrimonial  home,  as  of  the  effec- 
tive date  of  such  legislation,  are  expressly  preserved  and, 
except  for  those  provisions  governing  the  procedure  to  be 
followed  in  the  realization  of  a  security  interest  in  a  matri- 
monial home,  are  unaffected  by  it,  and 

c.  in  all  other  respects,  the  legislation  is  to  have  retrospective 
effect  only  as  between  spouses. 

15.  The  principle  of  co-ownership  should  not  operate  so  as  to  pre- 
clude a  donor  of  a  matrimonial  home  (or  of  funds  to  be  used  to 
acquire  such  an  asset)  from  transferring  the  entire  beneficial 
interest  therein  by  way  of  gift  to  one  of  the  spouses  where  it  is 
the  donor's  intention  to  benefit  only  that  spouse. 

16.  The  beneficial  interest  of  a  non-titled  spouse  in  the  matrimonial 
home  should  prevail  over  the  claims  of  purchasers,  mortgagees 
and  creditors  who  transact  solely  with  the  spouse  holding  title. 
Third  parties  seeking  to  acquire,  or  to  secure,  a  beneficial  interest 
in  residential  premises  should  be  obliged  to  satisfy  themselves  that 
the  subject  property  is  not  a  matrimonial  home  or  to  require  the 
consent  of  the  non-titled  spouse  in  the  prescribed  form. 

17.  As  between  spouses  and  third  parties,  any  sale,  charge  or  other 
dealings  with  the  matrimonial  home  without  the  consent  of  both 
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spouses  or  a  court  order  dispensing  with  consent,  should  be  void- 
able at  the  option  of  the  non-consenting  spouse,  but  only  upon  an 
application  to  the  court. 

18.  The  court  should  be  empowered  to  order  that  the  consent  of  a 
non-titled  spouse  be  dispensed  with  in  a  particular  transaction 
upon  such  terms  and  conditions  as  seem  just  where  such  consent 
cannot  be  readily  obtained  or  where  it  is  being  unreasonably 
withheld  having  regard  to  all  the  circumstances. 

19.  If  a  matrimonial  home  is  sold  by  one  spouse  without  the  written 
consent  of  the  other  spouse,  or  without  a  court  order  dispensing 
with  consent  having  been  obtained,  the  non-consenting  spouse 
should  have  a  claim  against  the  other  spouse  for  one-half  the 
proceeds  of  the  sale,  or  the  right  to  apply  to  the  court  to  have 
the  sale  set  aside  and  for  such  other  relief  as  the  court  may  deem 
just. 

20'.  If  the  home  is  mortgaged  by  one  spouse  without  the  consent  of 
the  other  spouse,  the  security  acquired  thereby  should  in  no  event 
be  realized  for  an  amount  in  excess  of  the  actual  value  of  the 
beneficial  interest  of  the  titled  spouse.  In  such  circumstances,  no 
sale  of  the  home  should  be  permitted  under  the  mortgage  except 
upon  order  of  the  court  and  subject  to  the  rights  of  the  other 
spouse. 

21.  A  non-consenting  spouse  who  has  notice  of  an  impending  trans- 
action involving  the  matrimonial  home  should  be  able  to  apply 
to  the  court  for  an  injunction  to  restrain  the  other  spouse  from 
proceeding  with  the  transaction.  If  the  spouses  are  subject  to  the 
matrimonial  property  regime,  the  non-consenting  spouse  will  have 
the  additional  remedy  of  applying  to  the  court  for  a  winding  up 
of  the  matrimonial  property  regime,  and  with  it  the  assessment  of 
an  equalizing  claim. 

22.  Where  co-ownership  applies  and  a  matrimonial  home  is  sold  and 
the  proceeds  of  the  sale  are  applied  to  the  purchase  of  another 
matrimonial  home,  the  rights  of  ownership,  occupation  and  con- 
trol in  favour  of  both  spouses  should  then  attach  to  the  co- 
ownership  of  the  subsequently  acquired  matrimonial  home. 

23.  Where  a  single  person  owns  a  mortgaged  dwelling  house  and  later 
marries,  bringing  the  mortgaged  premises  into  the  marriage  as  the 
matrimonial  home,  the  non-titled  spouse  will  acquire  rights  of 
co-ownership  in  the  premises.  The  non-mortgagor  spouse  should 
be  given  the  right  to  step  into  the  shoes  of  the  mortgagor  spouse 
in  foreclosure  or  sale  proceedings,  to  be  added  as  a  party  in  any 
such  proceedings,  to  rely  on  any  defence  available  to  the  mort- 
gagor spouse,  to  assume  the  obligation  for  discharging  any  arrears 
of  payments  under  the  mortgage,  to  make  continuing  payments  on 
the  mortgage  loan  and  to  receive  a  good  discharge  therefor,  and 
to  assume  the  responsibility  for  the  performance  of  any  of  the 
mortgagor's  covenants  in  the  mortgage. 

Subject  to  these  provisions,  corollary  rights  of  the  mortgagee 
should  be  preserved. 


158 

24.  Where  the  mortgage  is  secured  on  residential  property,  and  the 
mortgagee  knows  or  learns  at  any  time  before  or  during  the  pro- 
ceedings to  recover  possession  that  the  mortgagor  owner  is  mar- 
ried, the  mortgagee  should  have  the  duty  to  inquire  as  to  whether 
the  mortgage  is  secured  on  the  matrimonial  home.  If  so,  the  mort- 
gagee should  be  required  to  give  notice  to  the  non-mortgagor 
spouse  of  the  former's  intentions  with  respect  to  proceedings  for 
recovery  of  possession. 

25.  The  above-stated  principles  should  apply  equally  to  premises 
acquired  by  one  of  the  spouses  during  marriage  and  are  subject 
to  a  mortgage  at  the  date  when  they  became  the  matrimonial 
home. 

26.  The  consent  of  the  non-titled  spouse  to  a  mortgage  of  the  matri- 
monial home  should  be  deemed  to  have  no  force  other  than  to 
give  full  effect  to  the  rights  of  the  mortgagee. 

27.  When  the  spouses  are  subject  to  the  matrimonial  property  regime 
and  that  regime  is  terminated,  for  whatever  reason  inter  vivos, 
whether  the  title  to  the  matrimonial  home  is  held  in  the  name  of 
one  of  the  spouses  or  as  joint  tenants,  the  net  value  of  the  matri- 
monial home  should  be  determined  and  one-half  of  that  amount 
added  to  the  net  estate  of  each  spouse  for  the  purpose  of  estab- 
lishing the  creditor  spouse  and  the  amount  of  the  equalizing  claim 
owing  by  the  debtor  spouse. 

28.  Where  the  spouses  are  subject  to  the  matrimonial  property  regime, 
and  that  regime  is  terminated  by  the  death  of  one  of  the  spouses, 
the  same  principle  as  outlined  in  recommendation  27  should 
apply,  except  where  the  title  to  the  matrimonial  home  is  held  in 
the  names  of  both  spouses  as  joint  tenants.  In  the  latter  event,  the 
parties  shall  be  deemed  to  have  agreed  that  the  entire  beneficial 
interest  in  the  home  should  pass,  on  death,  to  the  survivor. 

29.  Where  the  spouses  are  not  subject  to  the  matrimonial  property 
regime,  and  one  spouse  dies,  title  standing  in  the  name  of  one  of 
the  spouses,  there  should  be  an  equal  division  of  the  net  value  of 
the  matrimonial  home,  subject  to  such  extended  occupational 
rights  as  may  be  granted  pursuant  to  recommendation  32. 

If  title  stands  in  the  joint  names  of  the  spouses  as  joint  tenants, 
effect  should  be  given  to  the  joint  tenancy  in  passing  the  full  bene- 
ficial interest  to  the  survivor. 

30.  Both  leasehold  and  life  interests  should  be  excluded  from  co- 
ownership  of  the  matrimonial  home. 

31.  The  occupational  rights  of  the  spouses  in  the  matrimonial  home 
should  prevail,  prima  facie,  over  any  rights  to  partition  and  sale, 
and  this  principle  should  be  clearly  expressed  by  statute. 

32.  The  court  should  have  a  general,  statutory  power  to  provide  for 
an  extension  of  occupational  rights  of  one  of  the  spouses. 

33.  Where  disputes  arise  between  the  spouses  concerning  the  identifi- 
cation of  the  matrimonial  home,  its  occupation  or  sale,  and  other 
matters  concerning  its  administration  and  disposition,  the  court 
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should  have  power  on  summary  application,  to  make  such  order 
as  it  may  deem  just  in  accordance  with  the  tenor  and  spirit  of 
matrimonial  law  rather  than  strict  property  law  principles. 

34.  The  rights  to  dower  and  curtesy  should  be  abolished.  (See  chap- 
ter 14.) 

35.  "Household  goods"  should  include  furniture  and  effects  used  in 
or  reasonably  necessary  to  the  running  of  a  home.  In  particular 
cases  the  decision  as  to  what  are  or  are  not  household  goods 
should  be  made  by  having  regard  to  the  spouses'  standard  of 
living,  their  resources  available  to  replace  any  item,  and  the  needs, 
health  and  welfare  of  the  spouses  and  children.  Purely  personal 
items  and  goods  used  by  a  spouse  for  business  purposes  should 
be  excluded. 

36.  A  spouse  in  occupation  of  the  matrimonial  home  should  be 
entitled  to  the  continued  use  and  enjoyment  of  the  household 
goods  until  that  right  is  varied  or  terminated  by  agreement  or  by 
a  court  order. 

37.  In  the  event  of  a  dispute,  neither  spouse  should  be  entitled  to 
remove  any  of  the  household  goods  without  the  consent  of  the 
other  spouse  or  leave  of  the  court. 

38.  The  court  should  have  power  to  make  orders  concerning  the  use 
and  enjoyment  of  the  household  goods  on  the  application  of  either 
spouse  in  separate  proceedings  or  in  proceedings  to  determine 
occupational  rights  in  the  matrimonial  home. 

39.  In  determining  an  application  relating  to  the  use  and  enjoyment 
of  the  household  goods  the  court  should  have  the  power  to  make 
such  order  as  it  thinks  just  and  reasonable  having  regard  to  the 
conduct  of  the  spouses  in  relation  to  each  other  and  otherwise,  to 
their  respective  needs  and  financial  resources,  to  the  needs  of  any 
children  and  to  all  the  circumstances  of  the  case. 

40.  On  an  appHcation  relating  to  the  use  and  enjoyment  of  the  house- 
hold goods,  the  orders  which  the  court  may  make  should  include 
the  following: 

( 1 )  an  order  requiring  either  spouse  to  allow  the  other  spouse  to 
have  the  use  and  enjoyment  of  the  household  goods; 

(2)  an  order  restraining  either  spouse  from  removing  the  house- 
hold goods  from  the  use  and  enjoyment  of  the  other  spouse 
or  from  making  any  disposition  with  the  intention  of  depriv- 
ing the  other  spouse  of  their  use  and  enjoyment; 

(3)  an  order  requiring  a  spouse  to  restore  or  deliver  the  house- 
hold goods  to  the  other  spouse; 

(4)  an  order  regulating  or  terminating  the  right  of  either  spouse 
to  the  use  and  enjoyment  of  any  of  the  household  goods. 

41.  The  court  should  have  power  to  make  an  order  extending  the 
right  to  use  and  enjoy  household  goods  beyond  the  termination  of 
the  marriage  either  by  death  or  divorce,  or  annulment. 
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42.  In  cases  of  conditional  sales,  in  every  case  where  the  purchaser's 
failure  to  make  regular  payments  on  household  goods,  then  the 
purchaser's  spouse  having  use  and  enjoyment  rights  should  be 
entitled  to  pay  instalments  and  other  charges  due  under  the  con- 
ditional sales  agreement,  and  the  conditional  vendor  should  be 
obHged  to  accept  these  payments.  The  purchaser's  spouse  should 
also  have  the  right  to  be  joined  as  a  party  in  any  legal  proceed- 
ings arising  out  of  the  conditional  sales  agreement  and  should  be 
able  to  rely  on  any  defence  which  would  have  been  available  to 
the  purchaser  spouse. 

43.  On  an  apphcation  by  one  spouse  against  the  other  spouse  con- 
cerning the  use  and  enjoyment  of  any  item  in  respect  of  which  a 
third  party  has  an  interest  under  a  conditional  sales  agreement, 
the  court  should  be  empowered  to  order  either  spouse  to  discharge 
any  liabilities  in  respect  of  that  item,  but  such  order  should  be 
effective  only  between  the  spouses  and  should  not  impose  any 
liability  on  a  spouse  directly  enforceable  by  a  third  party;  nor 
should  it  relieve  a  spouse  of  any  liabihty  to  a  third  party  under  a 
conditional  sales  agreement. 

44.  The  same  protection  afforded  to  the  non-owner  spouse,  of  house- 
hold goods  under  conditional  sale  agreements  but  subject  to  use 
and  enjoyment  rights  as  against  the  purchaser  spouse,  should 
apply  to  all  "near  sale"  transactions,  chattel  mortgages  and  the 
like. 

45.  Payments  made  by  a  purchaser's  spouse  should  give  rise  to  a 
beneficial  interest  in  that  spouse. 

46.  The  vendor  who  is  brought  into  a  relationship  with  the  purchaser's 
spouse  pursuant  to  these  proposals,  however,  should  be  able  to 
treat  that  spouse  as  the  purchaser's  agent  for  all  purposes  of  the 
transaction,  including  eventual  transfer  of  title  to  the  purchaser, 
regardless  of  which  spouse  in  fact  made  the  payments. 

47.  Where  there  is  an  extension  of  the  right  to  use  and  enjoy  the 
household  goods  by  a  court  order,  the  court  should  have  power 
with  respect  to  the  goods  that  have  not  been  fully  paid  for,  to 
make  an  order  for  mandatory  assignment  of  the  purchaser's  rights 
under  the  agreement  to  the  spouse  awarded  possession  of  the 
goods,  whether  or  not  the  agreement  purports  to  be  assignable. 
The  spouse  to  whom  possession  was  awarded  would  thereby 
become  directly  liable  to  the  vendor  and  would  take  title  upon 
completion  of  payments.  At  the  same  time  the  court  should  be 
empowered  to  make  an  order  for  reimbursement  of  the  amount 
of  the  purchasing  spouse's  beneficial  interests  extinguished  by 
transfer  to  the  spouse  awarded  possession  of  the  goods. 

48.  Where  a  marriage  is  not  terminated,  but  a  beneficial  interest  has 
arisen  in  a  spouse  who  has  stepped  into  the  shoes  of  the  purchaser 
of  household  goods  subject  to  use  and  enjoyment  rights,  disputes 
over  the  allocation  and  extent  of  beneficial  interests  should  be 
capable  of  resolution  by  a  summary  application  to  the  court. 
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49.  The  Commission's  proposals  for  securing  the  use  and  enjoyment 
of  household  goods  (recommendations  35  to  48,  inclusive)  should 
apply  as  well  to  disputes  between  spouses  who  reside  in  leasehold 
premises. 

50.  In  all  proceedings,  including  divorce  proceedings,  where  issues  are 
raised  that  touch  or  concern  the  proprietary  or  occupational  rights 
of  spouses  in  a  matrimonial  home,  or  their  rights  to  the  use  and 
enjoyment  of  household  goods,  the  court  should  be  enabled,  with- 
out requiring  that  separate  proceedings  be  taken,  to  make  orders 
concerning  the  matters  dealt  with  in  these  recommendations. 

51.  Policies  insuring  the  matrimonial  home  against  fire  and  supple- 
mental perils  should  enure  for  the  benefit  of  non-titled  spouses  to 
the  extent  of  their  interest  in  the  home,  in  order  that  their  position 
as  co-owners  or  as  occupants  of  the  matrimonial  home  is  not 
prejudiced  for  the  sole  reason  that  they  are  not  parties  to  the 
insurance  contract. 


CHAPTER  13 

SUCCESSION 

1.      THE  UNSATISFACTORY  NATURE  OF  THE  PRESENT  LAW 

As  was  shown  in  an  earlier  chapter,  when  a  person  dies  intestate  his 
or  her  property  is  distributed  among  relatives  according  to  a  scheme  that  is 
essentially  the  same  as  it  was  in  the  year  1670,  when  the  Statute  of  Dis- 
tributions was  enacted.  1  The  present  statute  governing  distribution  on  intes- 
tacy is  The  Devolution  of  Estates  Act?  It  is,  in  effect,  the  law's  answer  to 
the  question  "how  would  the  deceased  have  distributed  his  property  if  he 
had  made  a  will?"  The  response  set  out  in  the  act  is  that  persons  dying 
intestate  in  Ontario  today  would  wish  to  have  their  property  disposed  of 
according  to  the  social  customs,  family  priorities  and  individual  expecta- 
tions that  prevailed  in  England  about  three  centuries  ago.  Whatever  may 
be  said  in  favour  of  the  policy  behind  the  Statute  of  Distributions,  it  is  clear 
that  it  is  not  founded  on  any  concept  of  family  needs.^  In  most  of  the  other 
common  law  provinces  of  Canada  it  ceased  to  be  the  basic  scheme  for 
intestate  succession  about  fifty  years  ago. 

The  Devolution  of  Estates  Act  has  several  significant  flaws,  not  the 
least  of  which  is  the  complexity  of  its  draftsmanship  and  the  obscurity  of 
its  language.  On  these  grounds  alone  it  is  due  for  a  general  modernization 
and  simplification.  Implementation  of  the  recommendations  made  in  this 
and  other  chapters  of  this  report  will  require  that  major  changes  be  made 
in  this  legislation,  and  there  can  be  no  doubt  that  today's  legislative  counsel, 
in  the  course  of  a  substantial  revision  of  the  act,  can  and  should  accom- 
pUsh  significant  improvements  over  the  efforts  of  their  remote  predecessors. 

In  matters  of  substance  one  of  the  most  serious  inadequacies  of  the 
scheme  governing  distribution  on  intestacy  involves  the  rigidity  of  its  appli- 
cation. The  statutory  dispositive  scheme  compels  immediate  distribution  of 
fixed  shares  without  regard  to  the  state  of  the  family  in  terms  of  need  for 
support  and  maintenance  due  to  age,  sickness  or  any  other  infirmity  and 
equally  without  regard  to  the  quantum  and  nature  of  the  deceased's  estate. 
The  Commission's  recommendations,  contained  elsewhere  in  this  report,"* 
pertaining  to  The  Dependants'  Relief  Act,  whereby  the  provisions  of  that 
statute  would  be  made  to  apply  to  intestate,  as  well  as  testate,  succession 
would  go  some  distance  in  alleviating  this  particular  problem. 

Surprisingly  as  well,  in  view  of  present  day  concepts  of  the  marriage 
partnership,  the  current  Ontario  legislation  provides  that,  in  the  absence  of 
lineal  descendants,  the  surviving  wife  is  deprived  of  one-third  of  the  estate 
in  favour  of  next  of  kin,  however  remote,  and  this  notwithstanding  the  fact 
that  their  very  existence  on  the  other  side  of  the  world  was  unknown  to 
him,  and  his  to  them.  This  particular  principle  of  law  has  acquired  the  not 
unjustified  sobriquet  of  the  "doctrine  of  the  laughing  heir".  Even  on  grounds 

iSee  chapter  3,  section  4.  h.  supra.  Although  as  originally  enacted  the  Statute  of 
Distributions  applied  only  to  personal  estate,  it  has  since  1886,  and  as  amended 
from  time  to  time,  applied  in  Ontario  to  real  property  as  well:  see  The  Devolu- 
tion of  Estates  Act,  R.S.O.  1970,  c.  129,  s.  2. 

2R.S.O.  1970,  c.  129. 

'^Study,  Vol.  3  at  p.  580  (rev.). 

4See  chapter  9,  section  4,  supra, 
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of  rational  administration  this  principle  stands  condemned  since  it  may 
involve  the  unreasonable  expenditure  of  substantial  amounts  of  money  in 
tracing  remote  next  of  kin.  This  situation  calls  for  immediate  reform  and 
will  be  the  subject  of  recommendations  in  this  chapter. 

One  final  illustration,  which  by  no  means  exhausts  the  Ust,  may  be 
mentioned.  Until  legislation  was  enacted  in  Ontario  in  1973,  the  surviving 
wife  was  deprived  of  one-third  of  her  deceased  husband's  estate  on  intes- 
tacy in  favour  of  the  Crown  in  the  right  of  the  Province  of  Ontario  where 
her  husband  died  without  lineal  descendants  of  any  degree  and  without 
next  of  kin.  This  was  the  result  of  the  application  of  feudal  law  concepts 
applicable  to  ownerless  property  based  on  the  legal  doctrine  of  bona 
vacantia  and  escheat  depending  on  whether  the  assets  involved  were  real 
or  personal  property.  Happily  this  hoary  and  unfair  principle  has  ceased  to 
apply  in  Ontario  since  the  enactment  of  the  amendment  adding  section  31a 
to  The  Devolution  of  Estates  Act  which  provides i^ 

Where  a  person  dies  intestate  in  respect  of  all  or  any  part  of  his 
property  and  is  survived  by  a  spouse,  the  spouse  is  entitied  to  any  of 
such  property  to  which,  but  for  this  section,  the  Crown  would  become 
entitled  by  escheat  for  lack  of  lawful  heirs. 

This  section  applies  in  respect  of  property  to  which  the  Crown  became 
entitled  before  tihis  section  came  into  force  but  which  was  not  taken  into 
possession  before  that  date  by  the  PubUc  Trustee  under  The  Escheats  Act.^ 

We  now  turn  to  the  specific  items  of  recommended  reform  in  the  dis- 
tribution of  property  on  intestacy. 

2.  ELIMINATION  OF  THE  DOCTRINE  OF  ELECTION 

The  creation  of  new  rights  in  the  matrimonial  home  in  lieu  of  dower 
and  curtesy  removes  one  of  the  foundations  of  The  Devolution  of  Estates 
Act.  At  present  a  widow  or  a  widower  is  given  a  choice  of  either  electing 
to  take  his  or  her  common  law  rights  or  those  rights  conferred  under  the 
act.  The  proposals  made  in  chapter  12  with  respect  to  the  matrimonial 
home  should  not  carry  with  them  this  election  concept.  Every  widow  or 
widower  of  a  person  dying  intestate  should  receive  benefits  under  The 
Devolution  of  Estates  Act  in  addition  to  those  rights  that  will  flow  from 
the  fact  that  the  deceased  spouse  owned  a  matrimonial  home,  and  not 
benefits  that  are  alternatives  to  those  rights. 

3.  THE  POSITION  OF  A  SURVIVING  SPOUSE  VIS-A-VIS  LINEAL 
DESCENDANTS,  LINEAL  ASCENDANTS  AND  NEXT  OF  KIN 

It  is  patent  that  the  traditional  distribution  scheme  as  contained  in 
The  Devolution  of  Estates  Act  was,  and  in  some  respects  remains,  biased 
in  favour  of  children  and  next  of  kin  at  the  expense  of  the  spouse  of  the 
deceased  person.  In  recent  years  the  primary  interest  of  the  spouse  has  been 
recognized  by  the  preferential  share  provisions  of  the  act.  As  a  result  of  an 
amendment  in  1973  the  amount  of  the  preferential  share  in  favour  of  either 

5The  Devolution  of  Estates  Amendment  Act,  1973,  Stat.  Ont.  1973,  c.  18. 
^The  Escheats  Act,  R.S.O.  1970,  c.  149. 
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spouse  has  been  increased  to  $50,0007  The  Commission  beheves  this  to 
be  a  reahstic  figure,  and  bearing  in  mind  the  recommendations  which  we 
have  made  elsewhere  in  this  report  concerning  the  surviving  spouse's  interest 
in  the  matrimonial  home  which  takes  effect  apart  from  succession  laws, 
plus  the  provision  for  the  equalizing  claim  where  the  spouses  are  subject 
to  the  matrimonial  property  regime,  we  are  of  the  view  that  no  change 
should  be  made  in  the  distributive  shares  involving  the  surviving  spouse 
and  children  or  other  issue,  i.e.,  lineal  descendants  of  any  degree,  except  to 
equate  the  positions  of  widow  and  widower.  In  result,  therefore,  if  an 
intestate  dies  leaving  a  widow  and  one  child,  the  widow  would  be  entitled 
to  her  preferential  share  plus  a  distributive  share  of  one-half  of  the  estate 
remaining.  Where  the  intestate  leaves  a  widow  and  children,  or  issue  of 
deceased  children,  the  widow's  distributive  share  would  be  one-third  of  the 
estate.  This  is  in  accord  with  the  present  law. 

In  1966  an  amendment  to  The  Devolution  of  Estates  Act  was  passed 
providing  that  the  preferential  shares  in  favour  of  surviving  spouses  are  not 
to  be  paid  where  the  person  dies  intestate  and  is  survived  by  one  or  more 
infant  children  by  a  former  marriage.^  The  end  result  is  to  increase  the 
amount  of  the  distributive  shares  of  the  infant  stepchildren  at  the  expense 
of  the  second  wife  or  husband.  We  assume  that  this  amendment  was 
prompted  by  what  was  thought  to  be  an  unsatisfactory  result  in  one  or 
more  individual  cases  arising  from  the  presence  of  an  infant  child  or  chil- 
dren requiring  maintenance  and  the  relatively  short  duration  of  the  second 
marriage,  before  it  was  terminated  by  death.  We  question  the  merit  and 
fairness  of  this  amendment  since  it  is  possible  under  present  law  that  the 
second  marriage  could  endure  for  as  long  as  seventeen  years;  there  can  be 
no  possible  assurance  that  the  second  wife  or  husband  would  refuse  or 
neglect  to  care  for  the  stepchildren  and,  finally,  the  Commission  has  recom- 
mended that  the  provisions  of  The  Dependants'  Relief  Act  should  be  avail- 
able on  an  intestacy  and  this  recommendation  would  appear  to  take  care 
of  the  matter  of  maintenance  where  required.^  Accordingly  we  recommend 
that  section  13  of  The  Devolution  of  Estates  Act  be  repealed. 

In  recommending  the  retention  of  the  existing  law  whereby  children 
or  other  lineal  descendants  share  on  intestate  distribution  with  the  surviving 
spouse  we  have  departed  from  the  views  of  the  Research  Team  of  the 
Family  Law  Project.  Their  recommendation  was  that  in  these  circum- 
stances the  whole  estate  should  pass  to  the  surviving  spouse  and  with 
respect  to  this  point  they  made  the  following  observations  i^^ 

It  may  be  objected  that  where  the  estate  is  very  large,  the  sur- 
viving spouse  should  not  receive  it  all  to  the  exclusion  of  the  children, 
leaving  them  dependent  on  the  whim  of  the  survivor.  But  the  law  of 
intestate  succession  should  not  be  designed  for  the  rich.  They  can 
afford  advice  and  generally  make  wills.  It  should  be  designed  for  the 
average  family  .  .  . 

Although  this  counter  proposal  of  the  Research  Team  is  not  devoid  of 
merit  we  have  rejected  it  for  the  reasons  stated  above.  We  would  simply 

'^The  Devolution  of  Estates  Amendment  Act,  1973,  Stat.  Ont.  1973,  c.  18. 
8See  The  Devolution  of  Estates  Act,  R.S.O.  1970,  c.  129,  s.  13. 
9See  chapter  9,  section  4.,  supra. 
^^Study,  Vol.  3  at  p.  581  (rev.). 
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add  two  further  observations.  At  the  time  the  Research  Team  reported  the 
preferential  share  in  favour  of  the  surviving  spouse  was  fixed  at  $20,000'. 
It  has  now  been  raised  to  $50,000. ^^^  Secondly,  the  model  Intestate  Succes- 
sion Act  of  the  Conference  of  Commissioners  on  Uniformity  of  Legislation 
in  Canada  provides  for  the  surviving  spouses  sharing  the  estate  with  lineal 
descendants.  1^  This  act  is  in  force  in  most  of  the  other  common  law  juris- 
dictions in  Canada  but,  with  the  exception  of  the  Yukon  Territory,  the 
preferential  share  does  not  apply  where  there  are  issue  competing  with  the 
surviving  spouse. 

If  there  are  no  children  or  the  legal  representatives  of  deceased  chil- 
dren the  case  is  very  much  stronger  against  distribution  of  any  of  the  estate 
to  the  other  relatives  of  the  deceased.  If  our  recommendations  for  applying 
the  provisions  of  The  Dependants'  Relief  Act  to  intestacies,  and  for  enlarging 
the  classification  of  dependants  are  implemented  there  will  be  no  necessity 
for  having  intestate  succession  laws  on  assumed  need  of  near  relatives.  Pro- 
vision can  be  made  for  actual  need.  Maintenance  can  be  provided  out  of 
the  estate  for  those  persons  in  relation  to  whom  the  deceased  person  had  a 
legal  or  de  facto  support  obligation  at  the  time  of  death.  What  is  avoided 
is  the  universally  condemned  rule  of  compelling  the  surviving  spouse  to 
share  the  estate  with  remote  collateral  relatives.  Accordingly  the  Commis- 
sion recommends  that  where  the  intestate  dies  leaving  no  issue,  the  surviv- 
ing spouse  will  be  entitled  to  the  entire  estate. 

4.      DISENTITLEMENT  OF  A  SURVIVING  SPOUSE 

A  married  woman  (but  not  a  married  man)  can  lose  almost  all  her 
rights  under  The  Devolution  of  Estates  Act  it  she  has,  through  marital  mis- 
conduct or  by  bar  of  release,  lost  or  surrendered  her  dower  rights. ^^  The 
recommended  elimination  of  dower  will  mean  that  entitlement  under  the 
revised  intestacy  laws  wiU  no  longer  depend  upon  the  status  of  the  wife's 
dower  rights  at  the  time  of  the  husband's  death.  The  question  remains, 
however,  whether  a  husband  or  a  wife  should  receive  a  lesser  share  or, 
indeed,  no  share  at  all  under  the  revised  version  of  the  act  if  he  or  she  has 
been  guilty  of  serious  marital  misconduct. 

The  Research  Team  dealt  with  this  question  by  pointing  out  the 
obvious  fact  that  *'the  intestate  could  have  prevented  the  spouse  from 
succeeding  by  making  a  will,  but  he  or  she  did  not  see  fit  to  do  so''.^^  They 
therefore  made  no  recommendation  for  including  some  new  form  of  dis- 
entitlement  in  lieu  of  the  existing  one  based  on  eligibility  for  a  dower 
interest.  The  Commission  concurs  in  this  position  and  recommends  no  new 
form  of  disentitlement  be  substituted.  If  contrary  to  what  we  beheve,  some 
other  form  of  disentitlement  is  thought  to  be  necessary  or  desirable  then 

lOaThe  Research  Team  suggested  that  if  the  proposal  that  a  surviving  spouse 
should  take  an  intestate's  entire  estate  under  all  circumstances  was  not,  for  any 
reason  acceptable,  then  as  an  alternative,  such  a  spouse  should  take  a  substan- 
tially larger  preferential  share.  They  did  not  suggest  a  specific  figure,  preferring 
to  relate  the  preferential  share  to  the  amount  from  time  to  time  set  out  in 
The  Succession  Duty  Act,  R.S.O.  1970,  c.  449,  section  7,  as  the  "dependant 
allowance".  At  the  time  the  Study  was  written,  this  figure  was  $75,000  for  a 
surviving  spouse.  At  present,  it  is  $500,000:  Stat.  Ont.  1971,  Vol.  2,  c.  15,  s.  2. 

iiSee  Model  Acts  Recommended  from  1918  to  1961  Inclusive  at  p.  165. 

i2See  chapter  3,  section  4.  h.,  supra. 

^^Study,  Vol.  3  at  p.  580  (rev.). 
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we  would  recommend  strongly  that  the  provision  apply  to  both  husband 
and  wife.i"^ 

5.  CHILDREN  BORN  OUT  OF  WEDLOCK 

Children  born  out  of  wedlock  who  are  neither  subsequently  adopted 
under  The  Child  Welfare  Act^^  (or  the  law  of  some  other  jurisdiction),^^ 
nor  legitimated  by  the  subsequent  marriage  of  their  parents  or  in  other 
circumstances  pursuant  to  the  provisions  of  The  Legitimacy  Act^'^  are 
excluded  under  the  general  provisions  of  The  Devolution  of  Estates  Act^^ 
from  sharing  on  an  intestacy.  The  Commission  has  recently  submitted  a 
Report  on  Family  Law,  Part  III,  Children  dealing,  inter  alia,  with  the  status 
and  incidents  of  status  of  illegitimate  children  and  has  made  recommenda- 
tions which,  if  implemented,  will  alter  in  a  substantial  way  the  rights  of 
illegitimate  children  to  succeed  under  the  intestate  succession  laws  of  this 
jurisdiction.  For  details,  reference  should  be  made  to  that  report. 

6.  SURVIVING  CHILD,  CHILDREN,  OR  ISSUE  OF  DECEASED 
CHILDREN  BUT  NO  SURVIVING  SPOUSE 

Where  there  is  no  surviving  spouse  the  present  law  of  Ontario  is  that 
the  surviving  child,  children  or  issue  of  deceased  children  succeed  to  the 
whole  estate.  The  Commission  recommends  no  change  in  this  rule. 

7.  DISTRIBUTION  AMONGST  LINEAL  DESCENDANTS: 
PER  STIRPES  OR  PER  CAPITA 

The  present  law  of  Ontario  is  that  distribution  on  intestacy  amongst 
lineal  descendants  of  the  deceased  is  subject  to  division  per  stirpes  whilst 
that  among  collateral  relatives  is  per  capita.  This  can  best  be  explained  by 
an  example : 

X  and  his  wife  have  two  children,  Y  and  Z.  The  wife  dies.  The  first 
child  marries  and  five  grandchildren  are  born.  The  second  child  marries 
and  another  grandchild  is  born.  Both  children  die,  followed  by  the  death 
of  X  intestate. 

The  present  law  dictates  that  the  estate  of  X  will  be  divided  —  not  in 
equal  shares  amongst  the  six  grandchildren,  but  in  equal  shares  between 
those  representing  the  deceased  child,  Y,  and  those  representing  the  de- 
ceased child,  Z.  Half  of  the  estate  goes  to  the  five  grandchildren,  the  chil- 
dren of  Y,  to  be  divided  equally  amongst  them,  each  of  whom  thus  takes 
one-tenth  of  the  estate  of  X.  The  remaining  one-half  of  the  estate  goes  to 
the  other  grandchild,  the  child  of  Z.  This  is  the  result  of  distribution  ''per 
stirpes"  or  "through  the  stocks"  of  the  family. 

It  would  make  no  differences  for  present  purposes  if  the  wife  of  X 
had  survived  except  that  the  amount  available  for  distribution  amongst 

i^See  the  model  Intestate  Succession  Act,  supra  note  11,  section  18. 

15R.S.O.  1970,  c.  64,  s.  83. 

16M,  s.  85. 

17R.S.O.  1970,  c.  242. 

18R.S.O.  1970,  c.  129,  s.  28.  The  act  provides  only  that  an  illegitimate  child  can 

take  the  estate  of  his  or  her  mother  if  the  mother  dies  intestate  and  leaves  no 

surviving  legitimate  children:  id.,  s.  28(2). 
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the  grandchildren  would  have  been  reduced  by  the  amount  of  the  prefer- 
ential and  distributive  shares  passing  to  the  widow. 

Had  X  or  anyone  else  in  his  position  reflected  upon  how  he  would 
want  his  estate  distributed  after  the  death  of  his  wife,  it  is  probable  that 
he  would  have  wanted  his  children  Y  and  Z  to  share  the  estate  equally. 
But  where  his  only  living  descendants  were  grandchildren,  it  is  equally 
probable  that  he  would  want  to  distribute  his  estate  among  all  of  them  in 
equal  shares,  that  is,  per  capita  and  not  per  stirpes.  As  already  stated,  the 
distribution  amongst  collaterals  of  equal  degree  is  per  capita. 

It  is  therefore  recommended  that  where  all  surviving  lineal  descend- 
ants of  a  person  dying  intestate  are  of  equal  degree  to  the  deceased,  they 
should  share  per  capita  and  not  per  stirpes.^^  Where,  however,  they  are 
not  all  of  equal  kindred,  lineal  descendants  should  continue  to  participate 
in  a  distribution  per  stirpes. 

For  purposes  of  clarification  we  present  a  summary  of  the  results 
of  these  recommendations  affecting  the  distributive  shares  involving  the 
surviving  spouses  and  lineal  descendants. 

a.  If  an  intestate  dies  leaving  a  widow  and  one  child,  one-half  of 
his  estate  shall  go  to  the  widow  and  the  remaining  one-half  to 
the  child. 

b.  If  he  leaves  a  widow  and  children,  one-third  of  his  estate  shall  go 
to  the  widow  and  the  remaining  two-thirds  to  the  children. 

c.  If  a  child  has  died  leaving  issue  and  the  issue  is  alive  at  the 
date  of  the  intestate's  death,  the  widow  shall  take  the  same  share 
of  the  estate  as  if  the  child  had  been  living  at  that  date. 

d.  If  an  intestate  dies  leaving  issue,  his  estate  shall  be  distributed, 
subject  to  the  right  of  the  widow,  if  any,  per  stirpes  among  the 
issue,  except  where  the  issue  are  all  of  equal  degree  to  the 
intestate  in  which  case  the  distribution  among  the  issue  shall  be 
per  capita. 

e.  If  an  intestate  dies  leaving  a  widow  but  no  issue,  his  entire  estate 
shall  go  to  the  widow. 

f.  If  a  wife  dies  intestate  leaving  a  widower,  the  same  rights  of  dis- 
tribution apply  to  him  as  are  provided  for  a  widow,  supra. 

8.      ANCILLARY  CONSIDERATIONS 

There  remains  to  be  considered  the  question  of  what  results  should 
obtain  where  there  is  no  surviving  spouse,  surviving  child  or  children,  or 
issue  of  deceased  children  at  the  time  of  an  intestacy.  Strictly  speaking, 
this  is  a  matter  that  is  more  germane  to  devolution  of  estates  per  se  than 
to  those  questions  of  property  relations  within  the  primary  family  unit 
with  which  this  report  is  concerned.  Since,  however,  the  implementation 
of  the  recommendations  in  this  report  will  require  substantial  changes  in 
The  Devolution  of  Estates  Act,  the  Commission  and  its  Research  Team 
have  reviewed  the  intestate  succession  laws  as  they  apply  in  Ontario  at 

i9This  is  also  the  view  of  the  Research  Team  of  the  Family  Law  Project.  See 
Study,  Vol.  3  at  p.  582  (rev.). 
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present  in  the  absence  of  a  surviving  spouse  and  lineal  descendants.  Their 
chief  inadequacy  Ues  in  the  unnecessarily  complex  mode  of  their  expres- 
sion. Even  the  most  cursory  perusal  of  the  provisions  of  section  31  of 
The  Devolution  of  Estates  Act  will  provide  ample  proof  of  that  fact.  In 
addition,  the  provisions  of  the  statute  are  not  complete  in  themselves  and 
reference  has  to  be  made  to  case  law,  some  of  it  dating  back  to  enactment 
of  the  Statute  of  Distributions  of  1670.  The  Commission  therefore  recom- 
mends that  these  provisions  be  re-enacted  along  the  following  lines  i^o 

a.  If  an  intestate  dies  leaving  no  widow  or  issue,  his  estate  shall  go 
to  his  father  and  mother  in  equal  shares  if  both  are  living,  but  if 
either  of  them  is  dead  the  estate  shall  go  to  the  survivor. 

b.  If  an  intestate  dies  leaving  no  widow,  issue,  father  or  mother, 
his  estate  shall  go  to  his  brothers  and  sisters  in  equal  shares,  and 
if  any  brother  or  sister  is  dead,  the  children  of  the  deceased 
brother  or  sister  shall  take  the  share  their  parent  would  have 
taken  if  hving. 

c.  If  an  intestate  dies  leaving  no  widow,  issue,  father,  mother, 
brother  or  sister,  his  estate  shall  go  to  his  nephews  and  nieces 
in  equal  shares  and  in  no  case  shall  representation  be  admitted. 

d.  If  an  intestate  dies  leaving  no  widow,  issue,  father,  mother, 
brother,  sister,  nephew  or  niece,  his  estate  shaU  go  in  equal 
shares  to  the  next  of  kin  of  equal  degree  of  consanguinity  to  the 
intestate  and  in  no  case  shall  representation  be  admitted. 

e.  For  the  purposes  of  the  laws  of  intestate  succession,  degrees  of 
kindred  shall  be  computed  by  counting  upward  from  the  intestate 
to  the  nearest  common  ancestor  and  then  downward  to  the 
relative;  and  the  kindred  of  the  half-blood  shall  inherit  equally 
with  those  of  the  whole-blood  in  the  same  degree. 

f.  Descendants  and  relatives  of  the  intestate,  begotten  before  his 
death  but  born  thereafter,  shall  inherit  as  if  they  had  been  born 
in  the  lifetime  of  the  intestate  and  had  survived  him. 

g.  In  accordance  with  previous  recommendations  the  estate  of  a 
woman  dying  intestate  shall  be  distributed  in  the  same  propor- 
tions and  in  the  same  manner  as  the  estate  of  a  man  so  dying 
with  the  widower  being  entitled  to  the  same  benefits  as  those 
prescribed  above  for  the  widow. 

9.      RELATIONSHIP  BETWEEN  THE  MATRIMONIAL  PROPERTY 
REGIME  AND  THE  RULES  OF  INTESTATE  SUCCESSION 

The  benefits  to  be  conferred  upon  the  surviving  spouse  on  an  in- 
testacy should  be  read  with  the  benefits  accruing  to  the  surviving  spouse 
on  the  termination  of  the  matrimonial  property  regime  on  the  death  of  a 
spouse.2^  It  will  be  recalled  that  the  recommendation  made  was  that  an 
equalizing  claim  should  be  payable  only  by  the  estate  of  a  deceased  spouse 
to  a  surviving  spouse.  If  the  deceased  left  a  will,  this  will  mean  that  the 

20The  wording  is  taken  from  the  model  Intestate  Succession  Act  of  the  Confer- 
ence of  Uniformity  Commissioners,  sections  7-12  and  17. 
2iSee  chapter  8,  s.  3,  supra. 
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value  of  the  property  that  can  be  distributed  thereunder  is  reduced  by 
the  value  of  the  equalizing  claim.  Where  the  deceased  dies  intestate  and 
the  spouses  are  subject  to  the  matrimonial  property  regime  ex  facie  the 
surviving  spouse  would  be  entitled  not  only  to  the  value  of  the  equalizing 
claim  but  also  a  preferential  and  distributive  share  in  the  remaining  assets 
under  the  intestacy  laws.  This  presents  no  problem  where  there  are  no 
issue  competing  with  the  surviving  spouse  since  she  would  be  entitled  to 
the  entire  estate  in  any  event.  Where  there  are  issue  of  the  deceased  sur- 
viving we  beheve  the  result  to  be  unsatisfactory  in  view  of  the  amount 
of  the  preferential  claim.  We  recommend  therefore  that  if  the  value  of  the 
equalizing  claim  in  favour  of  the  surviving  spouse  exceeds  $50,000,  then 
he  or  she  should  not  be  entitled  to  any  preferential  share.  If,  however,  the 
value  of  the  equalizing  claim  is  less  than  $50,000',  the  surviving  spouse 
should  be  entitled  to  receive  a  preferential  share  sufficient  to  increase  the 
value  of  the  equalizing  claim  to  that  amount.  The  surviving  spouse's  dis- 
tributive share  should  be  unaffected  by  the  equalizing  claim. 

10.  THE  SURVIVORSHIP  RULE 

The  present  law  of  Ontario  is  that  where  two  or  more  persons  die 
at  the  same  time  or  in  circumstances  rendering  it  uncertain  which  of 
them  survived  the  other  or  others  such  deaths  shall  for  all  purposes  affect- 
ing the  title  to  property,  be  presumed  to  have  occurred  in  the  order  of 
seniority,  and  accordingly  the  younger  shall  be  deemed  to  have  survived 
the  older.22  n  [^  thought  that  this  rule  is  unjust  to  the  relatives  of  the 
person  deemed  to  have  predeceased  since  the  effect  in  many  cases  is  to 
pass  all  the  property  to  the  relatives  of  the  deemed  survivor.  The  Research 
Team  recommended  that  in  these  circumstances  a  more  appropriate  and 
just  rule  would  be  to  provide  that  the  estate  of  each  person  should  be 
distributed  separately.^^  This  is  the  present  law  in  England  and  we  recom- 
mend that  it  be  adopted  for  Ontario  as  well. 

This  proposal,  however,  requires  some  qualification  in  the  not  un- 
usual situation  where  husband  and  wife  who  are  subject  to  the  matrimonial 
property  regime  die  in  circumstances  where  the  survivor  cannot  be  ascer- 
tained. In  such  cases  we  recommend  that  the  equalizing  claim  be  applied 
to  their  estates  and  thereafter  the  estate  of  each  spouse  should  be  dis- 
tributed separately  as  if  there  were  no  surviving  spouse. 

11.  TESTATE  SUCCESSION 

a.      Forced  Share  Legislation 

The  present  law  of  Ontario  already  contains  limitations  on  the  free- 
dom of  testamentary  disposition  in  aid  of  the  defensible  social  policy  that 
testators  should  not  be  allowed  to  dispose  of  their  property  in  a  manner 
that  would  leave  their  dependants  without  adequate  maintenance.  The 
Dependants'  Relief  Act  allows  a  judge  to  "make  an  order  charging  the 

22r/ie  Survivorship  Act,  R.S.O.  1970,  c.  454,  s.  1(1).  These  provisions  are  sub- 
ject, however,  to  sections  197  and  260  of  The  Insurance  Act,  R.S.O.  1970,  c. 
224  and  section  36  of  The  Wills  Act,  R.S.O.  1970,  c.  499  and  any  provisions 
contained  in  the  will  of  the  testator  specially  directed  to  cover  these  eventu- 
alities. 

^'^Study,  Vol.  3  at  p.  583  (rev.). 
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whole  or  any  portion  of  the  estate  .  .  .  with  payment  of  an  allowance  to 
provide  .  .  .  [adequate]  maintenance"  for  any  dependant  not  properly 
provided  for  in  the  deceased's  will.^^  in  this  report  we  have  made  a  num- 
ber of  recommendations  concerning  means  for  extending  and  strengthen- 
ing the  effectiveness  of  this  legislation  in  the  achievement  of  its  obvious 
social  policy.  In  a  very  real  sense  these  flexible  restraints  on  testamentary 
power  replace  any  necessity  for  the  adoption  of  provisions  for  forced 
shares. 

The  matrimonial  property  regime  itself  will  also  tend  to  ameliorate 
the  position  of  a  surviving  spouse  of  a  testator  who  has  not  given  proper 
consideration  to  the  needs  of  his  or  her  spouse  when  disposing  of  his 
property  by  will. 

Married  persons  subject  to  the  separate  property  regime  will  not 
have  as  comprehensive  a  protection  against  inadequate  provision  made 
for  them  in  a  spouse's  will  as  will  those  persons  under  the  matrimonial 
property  regime.  Nevertheless,  many  of  the  recommendations  made  in 
this  report  will  have  the  effect  of  ensuring  that  the  financial  position  of  a 
surviving  spouse  who  is  separate  as  to  property  will  be  much  better  than 
it  is  under  present  law,  regardless  of  the  contents  of  the  will  of  the 
deceased.  The  proposals  which  we  have  advanced  concerning  rights  of  co- 
ownership  in  the  matrimonial  home,  regardless  of  the  property  regime 
governing  the  spouses,  are  perhaps  the  most  significant  in  this  respect. 
But  important  also  in  this  regard  are  the  proposals  we  make  for  broaden- 
ing the  circumstances  under  which  the  law  would  find  ownership  as  joint 
tenants  in  the  property  which  is  the  usual  subject  matter  of  many  routine 
family  transactions. 

Given  that  the  equalizing  tendency  of  the  entire  legislative  pro- 
gramme proposed  in  this  report  is  not  confined  to  the  matrimonial  prop- 
erty regime,  and  that  the  remedial  effects  of  The  Dependants'  Relief  Act 
will  be  extended,25  the  Commission,  therefore,  has  thought  it  unnecessary 
to  formulate  any  recommendations  with  respect  to  the  introduction  of  any 
"forced  share"  rule  which  would  require  that  a  certain  percentage  or 
amount  of  an  estate  be  reserved  for  the  surviving  spouse  and  beyond  the 
reach  of  any  testamentary  disposition  of  the  deceased  spouse. 

b.  Gift  by  Will  to  a  Spouse  under  the  Matrimonial 
Property  Regime 

The  doctrine  of  satisfaction,^^  whereby  a  gift  by  wiU  is  prima  facie 
considered  satisfaction  of  a  debt,  should  not  apply  to  an  equalizing  claim 
payable  under  the  matrimonial  property  regime.  A  person  subject  to  this 
regime,  making  a  testamentary  disposition  in  favour  of  his  or  her  spouse 
should  be  taken  to  have  intended  to  confer  a  benefit  in  addition  to  any 
equalizing  claim  that  may  be  payable  by  the  estate  to  the  surviving  spouse. 

c.  Priority  of  an  Equalizing  Claim 

The  Commission  recommends  that  an  equalizing  claim  should  have 
priority  over  all  legacies,  annuities  and  other  testamentary  dispositions, 

24R.S.O.  1970,  c.  126,8.2(1). 

25See  chapter  9,  section  4,  supra. 

26See  Theobald,  Wills  (12th  ed.  1963,  Marshall  ed.)  at  p.  663. 
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with  the  exception  of  a  legacy  given  in  satisfaction  of  a  debt.^''  If  the  pay- 
ment of  an  equalizing  claim  will  leave  insufficient  property  in  the  hands 
of  an  executor  to  make  the  specific  or  general  distribution  directed  by 
the  testator  in  the  will,  then  the  ordinary  rules  of  abatement  should 
apply.28 

d.      The  Uniform  Wills  Act 

In  a  report  of  the  Commission  submitted  in  1968  we  recommended 
the  enactment  in  Ontario  of  the  model  Wills  Act  of  the  Conference  of 
Commissioners  on  Uniformity  of  Legislation  in  Canada.^^  This  model  act 
is  commonly  called  The  Uniform  Wills  Act  and  is  in  force  in  six  of  the 
Canadian  common  law  jurisdictions.  The  report  was  prepared  in  close 
consultation  with  the  Wills  and  Trusts  Sub-section  of  the  Ontario  Branch 
of  the  Canadian  Bar  Association  and  by  resolution  of  that  Branch  the 
enactment  of  the  Ontario  version,  as  prepared  by  the  Commission,  is 
recommended. 

The  report  took  the  form  of  a  section  by  section  presentation  and 
analysis  of  the  text  of  the  model  act  against  the  background  of  the  present 
Ontario  Wills  Act?^  It  constitutes  a  recent  attempt  at  updating  legislation 
in  both  language  and  substance  in  this  important  area  of  private  law,  while 
preserving  the  essentials  of  uniformity  that  ought  to  pertain  across  this 
country  and  beyond  its  borders.  One  particular  point  deserves  mention. 
Emphasis  was  placed  on  the  provisions  of  section  7  of  The  Uniform  Wills 
Act  which  would  recognize  holograph  wills  as  valid  in  this  jurisdiction. 
The  Commission  so  recommended. 

Because  of  this  work,  so  recently  completed,  the  Commission  did  not 
think  it  necessary  to  deal  again  with  the  law  of  wills  in  this  report  and 
is  content  to  reaffirm  the  recommendations  made  therein. 

RECOMMENDATIONS 

The  Commission  makes  the  following  recommendations. 

1.  Where  a  spouse  dies  intestate  leaving  one  or  more  infant  children 
of  a  former  marriage  and  a  surviving  spouse  of  the  second  mar- 
riage, the  present  law  directs  that  no  preferential  share  is  payable 
to  the  surviving  spouse.  This  provision  in  section  13  of  The 
Devolution  of  Estates  Act  should  be  repealed. 

2.  Where  a  spouse  dies  intestate  leaving  a  surviving  spouse  but  no 
child  or  children  or  the  legal  representatives  of  deceased  children 
the  surviving  spouse  should  be  entitled  to  receive  the  entire 
estate. 

3.  Where  a  person  dies  intestate  leaving  a  surviving  spouse  and  a 
child  or  children  or  the  legal  representatives  of  deceased  children 


27Third  party  creditors  will  rank  ahead  of  a  spouse  to  whom  an  equalizing  claim 
is  payable.  See  chapter  7,  section  10,  supra,  and  recommendation  20  in  that 

28See  Wiiliams  on  Wills  (3rd  ed.  1967)  at  pp.  188-90. 

'2-9Report  on   The  Proposed  Adoption   in   Ontario  of  The   Uniform   With  Act 

(1968). 
30R.S.O.  1970,  c.  499. 
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the  estate,  subject  to  the  payment  of  the  preferential  share,  should 
be  distributed  as  follows: 

a.  If  the  intestate  dies  leaving  a  surviving  spouse  and  one  child, 
one-half  of  the  estate  shall  go  to  the  surviving  spouse. 

b.  If  the  intestate  dies  leaving  a  surviving  spouse  and  children, 
one-third  of  the  estate  shall  go  to  the  surviving  spouse. 

c.  If  a  child  dies  leaving  issue  and  the  issue  is  alive  at  the  date 
of  the  intestate's  death,  the  surviving  spouse  shall  take  the 
same  share  of  the  estate  as  if  the  child  had  been  Uving  at 
that  date. 

d.  Where  the  intestate  dies  leaving  issue,  the  estate  shaU  be 
distributed,  subject  to  the  rights  of  the  surviving  spouse,  if 
any,  per  stirpes,  among  the  issue  except  where  the  lineal 
descendants  are  all  of  the  same  degree  of  kindred  to  the 
intestate  in  which  case  the  issue  take  per  capita. 

4.  The  repeal  of  the  dower  right  will  eliminate  any  disentitlement, 
based  on  the  status  of  that  right,  of  the  widow  from  sharing  in 
her  deceased  husband's  estate  on  intestacy.  No  new  form  of  dis- 
entitlement should  be  substituted.  If  it  is  thought  that  some  new 
form  of  disentitlement  is  necessary  or  desirable  such  a  provision 
should  apply  to  both  the  husband  and  the  wife. 

5.  The  rights  of  illegitimate  children  to  share  under  the  intestate 
succession  laws  should  be  those  recommended  for  enactment  in 
the  Commission's  Report  on  Family  Law,  Part  III,  Children. 

6.  Where  a  person  dies  intestate  leaving  no  surviving  spouse  or  lineal 
descendants  the  estate  should  be  distributed  as  follows : 

a.  If  an  intestate  dies  leaving  no  widow  or  issue,  his  estate  shall 
go  to  his  father  and  mother  in  equal  shares  if  both  are 
living,  but  if  either  of  them  is  dead  the  estate  shall  go  to 
the  survivor. 

b.  If  an  intestate  dies  leaving  no  widow,  issue,  father  or  mother, 
his  estate  shall  go  to  his  brothers  and  sisters  in  equal  shares, 
and  if  any  brother  or  sister  is  dead,  the  children  of  the 
deceased  brother  or  sister  shall  take  the  share  their  parent 
would  have  taken  if  living. 

c.  If  an  intestate  dies  leaving  no  widow,  issue,  father,  mother, 
brother  or  sister,  his  estate  shall  go  to  his  nephews  and 
nieces  in  equal  shares  and  in  no  case  shall  representation 
be  admitted. 

d.  If  an  intestate  dies  leaving  no  widow,  issue,  father,  mother, 
brother,  sister,  nephew  or  niece,  his  estate  shall  go  in  equal 
shares  to  the  next  of  kin  of  equal  degree  of  consanguinity 
to  the  intestate  and  in  no  case  shall  representation  be  ad- 
mitted. 

e.  For  the  purposes  of  the  laws  of  intestate  succession,  degrees 
of  kindred  shall  be  computed  by  counting  upward  from  the 
intestate  to  the  nearest  common  ancestor  and  then  down- 
ward to  the  relative;  and  the  kindred  of  the  half-blood  shall 
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inherit  equally  with  those  of  the  whole-blood  in  the  same 
degree. 

f.  Descendants  and  relatives  of  the  intestate,  begotten  before 
his  death  but  born  thereafter,  shall  inherit  as  if  they  had 
been  born  in  the  lifetime  of  the  intestate  and  had  survived. 

g.  In  accordance  with  previous  recommendations  the  estate  of 
a  woman  dying  intestate  shall  be  distributed  in  the  same 
proportions  and  in  the  same  manner  as  the  estate  of  a  man 
so  dying,  with  the  widower  being  entitled  to  the  same  bene- 
fits as  those  prescribed  above  for  the  widow. 

7.  Where  the  deceased  who  is  subject  to  the  matrimonial  property 
regime  dies  intestate  leaving  a  surviving  spouse  and  issue  and 
the  value  of  the  equalizing  claim  exceeds  $50,000,  the  surviving 
spouse  should  not  be  entitled  to  any  preferential  share.  If,  how- 
ever, the  value  of  the  equalizing  claim  is  less  than  $50,000,  the 
surviving  spouse  should  be  entitled  to  receive  a  preferential 
share  sufficient  to  increase  the  equalizing  claim  to  that  amount. 
The  surviving  spouse's  distributive  share  should  be  unaffected  by 
the  equalizing  claim. 

8.  Where  two  or  more  persons  die  at  the  same  time  or  in  circum- 
stances rendering  it  uncertain  which  of  them  survived  the  other 
or  others,  the  estate  of  each  such  person  shall  be  distributed 
separately.  These  provisions  should  be  subject  to  sections  197 
and  260  of  The  Insurance  Act,  section  36  of  The  Wills  Act  and 
any  provisions  contained  in  the  will  of  the  testator  specially 
directed  to  cover  these  eventualities. 

9.  Where  husband  and  wife  who  are  subject  to  the  matrimonial 
property  regime  die  at  the  same  time  or  in  circumstances  render- 
ing it  uncertain  which  of  them  survived  the  other,  the  equalizing 
claim  should  be  applied  to  their  estates  and  thereafter  the  estate 
of  each  spouse  should  be  distributed  separately  as  if  there  were 
no  surviving  spouse. 

10.  In  view  of  the  other  recommendations  contained  in  this  report 
there  should  be  no  enactment  of  a  "forced  share"  provision 
reducing  the  amount  of  property  which  is  subject  to  testamentary 
disposition. 

11.  A  spouse  subject  to  the  matrimonial  property  regime  who  makes 
a  testamentary  disposition  in  favour  of  his  or  her  spouse  should 
be  taken  as  intended  to  confer  a  benefit  on  the  beneficiary  spouse 
in  addition  to  any  equalizing  claim  that  may  be  payable  by  the 
estate  of  the  deceased  spouse. 

12.  An  equalizing  claim  should  have  priority  over  all  legacies,  and 
other  testamentary  dispositions,  with  the  exception  of  a  legacy 
given  in  satisfaction  of  a  debt.  If  the  payment  of  an  equalizing 
claim  will  leave  insufficient  property  in  the  hands  of  the  personal 
representative  to  make  the  specific  or  general  distribution  directed 
by  the  testator  in  his  will,  then  the  ordinary  rules  of  abatement 
should  apply. 

13.  The  Commission  reaffirms  the  reconmiendations  of  its  previous 
report  for  the  enactment  of  The  Uniform  Wills  Act. 


CHAPTER  14 


OTHER  CONSEQUENTIAL  OR 
NECESSARY  CHANGES  IN 
MATRIMONIAL  PROPERTY  LAW 


1.      HOUSEHOLD  ALLOWANCES 

The  present  rule  respecting  household  allowances ^  is  inadequate  in 
several  respects.  The  Commission  recommends  the  adoption  of  a  rule 
similar  to  that  contained  in  the  English  Married  Women's  Property  Act, 
1964:^ 

If  any  question  arises  as  to  the  right  of  a  husband  or  wife  to  money 
derived  from  any  allowance  made  by  the  husband  for  the  expenses 
of  the  matrimonial  home  or  for  similar  purposes,  or  to  any  property 
acquired  out  of  such  money,  the  money  or  property  shall,  in  the 
absence  of  any  agreement  between  them  to  the  contrary,  be  treated 
as  belonging  to  the  husband  and  wife  in  equal  shares. 

Several  changes  should  be  made  in  this  English  rule  prior  to  its  adoption 
in  Ontario.  First,  it  contemplates  only  the  situation  where  the  allowance  is 
made  by  a  husband  to  a  wife.  This  is  inconsistent  with  the  philosophy 
imderlying  the  nature  of  the  proposed  new  support  obligation,^  and  does 
not  cover  such  arrangements  as  may  exist  today  where,  regardless  of 
present  legal  assumptions  and  obligations  as  lo  which  spouse  will  support 
the  other,  the  wife  and  not  the  husband  is  the  family  wage  earner.  The 
Commission  therefore  recommends  that  the  Ontario  version  of  this  section 
should  apply  to  allowances  made  by  one  spouse  to  the  other  rather  than 
being  confined  to  allowances  made  by  a  husband  to  a  wife. 

Second,  the  English  rule  applies  only  to  an  "allowance" — a  term  that 
connotes  some  regular  or  periodic  schedule  of  payments  by  one  spouse 
to  the  other.  This  again  embodies  the  presupposition  that  every  family  will 
have  only  one  wage  earner  who  will  be  fully  responsible  to  support  the 
other,  and  who  will  dole  out  sums  according  to  some  fixed  pattern  in 
pursuance  of  a  unilateral  support  obligation.  Under  the  Commission's 
proposed  support  obligation,  both  spouses  will  be  required  to  contribute 
to  their  mutual  support,  and  if  each  has  an  income,  there  could  be  cash 
transfers,  based  on  convenience  or  necessity,  that  could  be  in  no  way  con- 
strued as  allowances.  The  material  factor  should  not  be  the  regularity 
with  which  money  changes  hands  between  married  persons,  but  the  fact 
that  it  changes  hands  at  all.  It  is  therefore  recommended  that  the  Ontario 
version  of  this  rule  should  apply  to  "any  allowance  or  money  furnished" 
by  one  spouse  to  the  other. 

Third,  the  wording  of  the  English  section  makes  the  spouses,  in  the 
absence  of  a  contrary  agreement,  tenants  in  common  with  respect  to  prop- 
erty acquired  with  an  allowance,  or  money  saved  therefrom.  This  is  an 
allocation  of  interests  that  is  more  suited  to  strangers  than  to  husband 

iSee  chapter  3,  s.  4.  i.,  supra. 

2S.  1. 

3See  chapter  9,  s.  3,  supra. 
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and  wife.'^  The  Commission  recommends  that,  in  Ontario,  the  money,  or 
any  property  acquired  out  of  such  money  should,  in  the  absence  of  any 
agreement  between  the  spouses  to  the  contrary,  be  treated  as  belonging 
to  the  husband  and  wife  as  joint  tenants. 

2.  JOINT  BANK  ACCOUNTS  AND  COMMON  FUNDS 

The  Commission  recommends  that  a  principle  similar  to  that  set  out 
in  the  preceding  section  should  apply  to  joint  bank  accounts,  whether 
contributed  to  by  only  one  spouse  or  by  both  spouses,  and  to  money 
supplied  by  both  spouses,  whether  in  a  joint  bank  account  or  not,  that 
forms  a  common  pool.  In  the  absence  of  an  agreement  to  the  contrary, 
money  in  a  joint  bank  account  or  a  common  fund  should  be  treated  as 
belonging  to  the  husband  and  wife  as  joint  tenants.  The  same  result  should 
obtain  with  respect  to  property  acquired  out  of  a  joint  bank  account  or 
common  fund,  subject,  however,  not  only  to  an  agreement  to  the  contrary, 
but  also  to  the  situation  where  the  nature  of  the  property  (such  as  clothing) 
makes  it  obvious  that  it  is  intended  to  belong  to  one  spouse  absolutely. 
Married  people  will,  of  course,  stiU  be  free  to  arrange  their  affairs  differ- 
ently. The  essential  question,  however,  is  whether  in  the  absence  of  some 
special  arrangements,  the  law  should  continue  to  view  spouses  as  strangers. 
The  Commission  would  answer  this  in  the  negative.  If  married  people  be- 
have as  partners,  the  law,  at  least  prima  facie,  should  treat  them  as  partners, 

3.  THE  PRESUMPTION  OF  ADVANCEMENT  AND  THE 
PRESUMPTION  OF  RESULTING  TRUST 

The  recommendations  in  the  two  preceding  sections  will  mean  that 
the  presumption  of  advancement  and  the  presumption  of  resulting  trust 
win  no  longer  apply  to  most  of  the  significant  financial  transactions  be- 
tween husband  and  wife.  There  remains  to  be  dealt  with  the  situation  where 
one  spouse,  using  his  or  her  own  money,  purchases  property  and  directs 
that  the  title  be  placed  in  the  name  of  the  other.  At  common  law,  as  has 
been  indicated  elsewhere  in  this  report,^  the  effect  given  by  the  law  to  such 
a  transaction  differs,  depending  upon  whether  the  purchaser  is  a  man  or 
woman.  If  it  is  the  husband,  he  is  presumed  to  make  a  gift  to  his  wife.  If 
the  purchaser  is  the  wife,  her  husband  is  presumed  to  hold  the  property  in 
trust  for  her. 

These  results  have  been  criticized  with  increasing  frequency  in  recent 
years,^  and  are  often  disregarded  in  Canadian  courts.^  It  is  obvious  that 
they  no  longer  serve  the  requirements  of  married  people  or  of  contem- 
porary society.  The  Commission  therefore  recommends  that,  subject  to  the 
special  provisions  respecting  the  matrimonial  home,  where  one  spouse, 
whether  husband  or  wife,  acquires  property  and  causes  the  title  to  be 
placed  in  the  name  of  the  other,  then,  in  the  absence  of  evidence  of  a 
contrary  intention,  the  transaction  should  be  considered  as  one  of  gift. 

4The  new  English  rule  has  been  criticized  on  these  grounds.  See  Bromley, 

Family  Law  (4th  ed.  1971)  at  p.  363. 
5See  chapter  2  and  chapter  3,  s.  4. 1.,  supra. 
6See,  e.g.,  Pettitt  v.  Pettitt,  [1969]  2  All  E.R.  385  (H.L.);  Royal  Commission  on 

Marriage  and  Divorce,  Cmd.  9678  (1956)  at  p.  188. 
7See  chapter  3,  s.  4. 1.,  supra,  passim. 
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The  same  principle  should  apply  in  direct  transfers  between  husband  and 
wife.  These  proposals  have  the  merit  of  making  the  view  of  the  law  coin- 
cide with  the  factual  appearance  of  the  transaction,  while  still  leaving  the 
parties  free  to  demonstrate  their  true  intentions,  if  those  are  different.  The 
presumption  of  resulting  trust  between  husband  and  wife,  and  its  outdated 
ambience  that  married  women  require  some  special  protection  against  the 
unwisdom  of  their  own  dispositions,  would  thereby  be  done  away  with. 

4.      THE  BUM  CASTA  CLAUSE 

Separation  agreements,  under  which  a  husband  covenants  to  maintain 
his  wife,  usually  contain  a  provision — the  *'dum  casta"  clause — to  the  effect 
that  the  husband's  obligation  under  the  agreement  shall  continue  only  for 
so  long  as  the  wife  remains  chaste.  As  has  been  pointed  out  earlier  in  this 
report,  a  single  act  of  sexual  intercourse  by  a  married  woman  with  a  third 
party  terminates  her  husband's  common  law  duty  of  maintenance.^  If  the 
spouses  are  separated  and  have  a  separation  agreement  which  does  not 
contain  a  dum  casta  clause,  then  the  wife's  right  to  maintenance  does  not 
end  with  her  adultery,  since  she  may  rely  upon  her  husband's  contractual 
obligation  under  the  agreement.^  Although  the  courts  will  not  imply  a  dum 
casta  provision  into  a  separation  agreement  where  it  is  absent^^  they  will 
not  fail  to  enforce  it  if  it  is  there.  Mandatory  chastity  on  pain  of  loss  of 
support  is  simply  another  covenant  over  which  the  husband  and  wife  may 
bargain  when  a  separation  agreement  is  drawn. 

A  dum  casta  clause  might  be  said  to  have  had  a  certain  crude  logic 
under  the  assumptions  about  the  relationship  between  men  and  women 
that  were  current  in  and  before,  say,  the  middle  of  the  nineteenth  century, 
when  a  wife  could  own  little  and  contribute  less  to  the  economic  aspects 
of  a  marriage.  In  exchange  for  her  unilateral  privilege  to  be  supported  it 
was  expected,  in  an  age  when  a  married  woman  was,  essentially,  a  chattel, 
that  she  should  be  able  to  enjoy  this  privilege  only  upon  surrender  of 
exclusive  rights  in  her  person  and  personality.  There  is  no  theoretically 
coherent  reason  as  to  why  these  should  continue  to  be  viewed  as  appro- 
priate commodities  for  a  woman  to  be  expected  to  bargain  in  return  for 
support,  any  more  than  there  is  such  a  reason  for  a  man  to  be  expected 
to  carry  the  exclusive  burden  of  her  maintenance. 

The  Commission  has  already  recommended  that  the  support  obliga- 
tion between  married  persons  should  be  mutual,  based  primarily  on  their 
respective  means  and  ability.  The  converse  of  this  proposal  is  that  the 
right  of  a  wife  or  a  husband  for  that  matter,  to  be  supported  will  be  based 
upon  need.  If  the  need  of  one  is  the  basis  of  the  obligation  of  the  other,  it 
does  not  follow  that  the  requirements  of  the  spouse  who  is  in  an  inferior 
economic  position  will  somehow  cease  with  the  occurrence  of  a  moral 
lapse.  Nor  should  the  arbitrary  allocation  of  financial  resources  between  a 
husband  and  wife  necessarily  allow  the  richer  spouse  to  require  that  the 
poorer  must  continue  to  be  bound  by  this  incident  of  the  broken  con- 
sortium. The  fact  that  a  dum  casta  clause  is  considered  to  be  valid  at  all 
is  a  tacit  example  of  the  common  law's  traditional  toleration  of  a  double 

8See  chapter  3,  s.  4.  c,  supra. 
9See  Bromley,  op.  cit.  supra  note  4  at  pp.  137-38. 
iOFearon  v.  Aylesford  (1884),  14  Q.B.D.  792  (C.A.). 
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standard  of  behaviour,  depending  upon  whether  the  actions  involved  are 
those  of  a  man  or  a  woman.  Until  the  late  nineteenth  century  the  law 
recognized  that  a  husband  had  a  right  to  imprison  his  wife  in  order  to 
prevent  her  from  having  sexual  relations  with  others. ^^  The  dum  casta 
clause  is  nothing  more  than  a  subtle  continuation  of  this  situation,  provid- 
ing for  the  employment,  however,  of  economic  sanction  rather  than  phys- 
ical restraint  to  enforce  compliance.  The  use  of  money  rather  than  force 
may  make  such  a  condition  more  palatable,  and  its  imposition  in  the 
context  of  freedom  of  contract  (even  though,  where  it  appears,  there  is  no 
equality  of  bargaining  power)  may  even  make  it  seem  legitimate.  It  is, 
however,  nothing  more  than  a  vindictive  memorial  to  the  bruised  ego^ 
which  should  be  consigned,  along  with  those  other  feudal  verities  that  still 
cling  to  family  law,  to  the  reliquary  of  history. 

It  is  gradually  coming  to  be  recognized,  in  this  country  as  in  others, 
that  it  is  the  breakdown  of  a  marriage  and  not  particular  categories  of 
behaviour  and  apportionment  of  blame,  with  which  the  law  must  be  con- 
cerned. This  is  a  qualitative  and  not  a  quantitative  doctrine  which  focuses 
upon  the  substance  of  the  relation  of  trust,  respect  and  affection  between 
the  spouses  rather  than  upon  mechanical  inferences  about  what  that  rela- 
tion, in  particular  circumstances,  must  necessarily  be.  The  law  should,  no 
doubt,  continue  to  occupy  itself  with  the  very  difficult  problems  that  arise 
out  of  the  sexual  behaviour  of  human  beings.  But  while  it  is  one  thing  to 
be  occupied  with  real  issues,  it  is  quite  another  to  be  preoccupied  with 
perpetuating  a  doctrine  behind  which  shelters  an  insecure  conception  of 
honour,  which  fancies  itself  vindicated  through  purchase  of  an  exclusive- 
ness  that  is  meaningless  unless  it  is  freely  conferred.  The  issue  involved 
here  is  not  a  question  of  morality,  any  more  than  a  concern  for  the  protec- 
tion of  a  wife's  morals  can  be  said  to  be  the  motive  for  a  husband's 
insistence  on  a  dum  casta  clause.  Rather,  this  is  a  matter  of  fundamental 
human  autonomy  and  the  equality  of  husbands  and  wives,  the  securing  of 
which  is  of  significantly  more  value  than  ensuring  that  he  who  pays  the 
piper  will  continue  to  be  able  to  call  the  tune.^^ 

Although  the  significance  of  sexual  misconduct  by  a  maintained 
spouse  is  not  so  great  as  to  justify  immediate  cessation  of  maintenance^ 
there  can  be  no  doubt  that  it  is  a  factor  which  should  be  considered.  A 
balanced  view  was  expressed  in  the  case  of  Miller  v.  Miller :^^ 

The  mere  fact  that  the  wife,  after  obtaining  a  maintenance  order  has 
sexual  intercourse  with  a  single  man,  or  committed  adultery  with  a 
married  man,  does  not  of  itself  entitle  a  court  to  vary  the  order  by 
reducing  it  to  a  nominal  figure.  Such  conduct  should  be  taken  into 
account  and  primarily  be  considered  in  the  light  of  the  difference  it 
makes  in  the  relative  financial  position  of  the  parties. 


11/2.  V.  Jackson,  [1891]  1  Q.B.  671  (C.A.). 

12C/.  the  remarks  of  Wilson,  C.J.  in  Martin  v.  Martin  (1965),  51  W.W.R.  318 
at  p.  319  (B.C.S.C):  "I  may  say  that  I  intend  in  the  future  to  be  chary  of 
dum  casta  clauses.  I  do  not  see  why  a  husband,  who  has  by  his  own  infidelity 
broken  up  a  home  and  left  a  woman  alone,  should  be  relieved  of  financial 
responsibility  because,  in  her  loneliness,  she  has  sexual  relations  with  a  man." 

13[1961]  P.  1  at  p.  5. 
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This  was  expressed  in  a  situation  where  there  had  been  no  dum  casta 
clause,  and  the  obligation  to  maintain  was  contained  in  a  court  order,  not 
in  a  contract.  The  Commission  is  of  the  view  that  these  considerations  are 
no  less  applicable  to  the  separation  agreement  situation  and  should  be 
applied  in  place  of  the  regime  that  one  spouse  is  able  to  impose  upon  the 
other  pursuant  to  a  dum  casta  clause.  It  is  therefore  recommended  that 
such  clauses,  when  contained  in  separation  agreements,  should  be  deemed 
to  have  no  effect  upon  the  obligation  to  maintain  except  insofar  as  the 
maintaining  spouse,  as  a  defence  to  any  action  brought  under  the  agree- 
ment, can  show  that  the  failure  to  remain  chaste  has  reduced  the  financial 
need  of  the  other  spouse. 

5.      SUMMARY  RESOLUTION  OF  PROPERTY  DISPUTES 
BETWEEN  SPOUSES 

When  the  first  substantial  legislative  readjustments  of  property  rela- 
tions between  married  persons  were  undertaken  in  the  last  century,  it  was 
apparent  that  the  ties  to  the  past  were  not  capable  of  being  easily  severed, 
and  that,  with  the  passage  of  time,  gaps  and  oversights  in  the  new  scheme 
would  become  manifest.  Both  the  English  and  the  Ontario  married 
women's  property  acts  therefore  contained  a  provision  allowing  either 
spouse  to  apply  to  a  judge  to  settle  property  disputes  between  them.  The 
judge  was  given  the  power  to  make  such  order  as  he  saw  fit.  The  present 
provision  to  this  eff'ect  is  section  12  of  The  Married  Women's  Property 
Act}^  Recent  decisions,  however,  of  the  highest  appellate  tribunals  both 
in  Canada^"^^  and  in  England^'^*'  have  made  it  clear  that  the  discretionary 
power  conferred  by  section  12  (section  17  in  England)  will  not  be  con- 
tinued in  a  manner  which  would  enable  the  court  to  override  well  settled 
principles  of  property  law. 

It  is  obvious  that  the  proposals  made  throughout  this  report  will 
create  the  same  need  for  adjustment  in  individual  cases  as  did  the  nine- 
teenth century  reforms  undertaken  in  the  married  women's  property  acts. 
It  is  therefore  recommended  that  section  12  be  repealed  and  re-enacted 
in  such  a  way  as  to  provide  for  the  summary  settlement  of  disputes  between 
spouses  in  matters  arising  out  of  legislation  implementing  the  proposals  in 
this  report,  as  well  as  other  property  questions,  giving  the  judge  or  court 
broad  powers  to  deal  with  novel  or  unanticipated  issues. 

At  present  applications  under  section  12  are  made  to  a  judge  of  the 
High  Court  or  a  judge  of  a  County  or  District  Court.  This  is  another 
example  of  the  fragmentation  of  jurisdiction  in  family  law  matters  with 
which  the  Commission  deals  more  fully  in  its  Report  on  Family  Courts. 
It  must  be  recognized  that  the  sort  of  disputes  that  come  to  be  dealt  with 
under  section  12  of  The  Married  Women's  Property  Act  are  matters  that 
affect  the  parties  to  a  hearing  under  that  act  more  in  their  capacity  as 
husband  and  wife  than  in  their  capacity  as  property  owners.  The  questions 
raised   in   such   hearings   are  inextricably  bound   up   with  fundamental 

14R.S.O.  1970,  c.  262. 
^"^^Thompson  v.  Thompson,  [1961]  S.C.R.  3  (S.C.C.)  per  Judson,  J.  at  p.  14,  for 

which  see  chapter  3,  section  4. 1.  at  p.  98. 
^^^Pettitt  V.  Pettitt,  [1969]  2  All  E.R.  385  (H.L.)  per  Lord  Reid  at  p.  388,  for 

which  see  chapter  3,  section  4. 1.  at  p.  97. 
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family  law  matters  such  as  support  and  desertion  and  cannot  be  satis- 
factorily dealt  with  as  isolated  or  abstract  issues  of  title  or  possession.  It 
is  therefore  recommended  that  the  jurisdiction  contemplated  in  the  pro- 
posed revision  of  section  12  be  conferred  upon  the  integrated  Family  Court 
at  such  time  as  that  court  comes  into  existence. 

6.  A  MARRIED  WOMAN  AS  GUARDIAN  AD  LITEM  OR 
NEXT  FRIEND 

In  1914,  Middleton,  J.  stated  :i5 

The  incapacity  of  a  married  woman  to  act  as  next  friend  has  long 
been  recognized  and  it  is  now  too  late  to  enter  into  a  discussion  of 
the  sufficiency  of  the  reasons  for  the  establishment  of  this  role. 

The  basis  of  the  incapacity  of  a  married  woman  to  act  as  guardian 
ad  litem  or  next  friend  is  said  to  be  the  fact  that  she  cannot  be  made  liable 
for  costs  "except  to  the  extent  of  her  separate  estate.  .  .  ."^^  As  D.  D. 
MacRae,  Master  of  the  Supreme  Court  of  Ontario,  has  incisively  pointed 
out,  however,  a  guardian  ad  litem  will  only  be  required  to  pay  costs  in  an 
action  which  he  has  unsuccessfully  defended  when  he  has  been  guilty  of 
gross  misconduct,  and  the  proportion  of  cases  where  this  might  occur 
"would  be  infinitesimal".  17  Master  MacRae  expressed  the  view  that  the 
substance  of  the  objection  was  probably  "outraged  Victorian  manhood 
striking  down  those  upstart  women  who  dared  to  intrude  themselves  into 
exclusively  male  preserves". ^^ 

The  Commission  recommends  that  this  disability  be  abolished. 

7.  TENANCY  BY  ENTIRETIES;  CONVEYANCES  TO 
MARRIED  PERSONS 

At  common  law  a  conveyance  of  land  to  a  husband  and  wife  created 
a  tenancy  by  entireties,  unless  some  other  form  of  tenancy  was  specified. 
This  was,  in  effect,  a  non-severable  joint  tenancy,  under  which  neither 
spouse  could  dispose  of  his  or  her  interest  unless  the  other  did  likewise.  It 
was  based  upon  the  fictional  unity  of  personality  of  husband  and  wife.^^ 

Tenancies  by  entireties  were  impliedly  eliminated  by  the  married 
women's  property  acts  and  apparently  explicitly  done  away  with  by  what 
is  now  section  13  of  The  Conveyancing  and  Law  of  Property  Act,'^^  which 
provides: 

1.  Where  by  any  letters  patent,  assurance  or  will  .  .  .  land  has  been 
or  is  granted,  conveyed  or  devised  to  two  or  more  persons  ...  it 
shall  be  considered  that  such  persons  took  or  take  as  tenants  in 
common  and  not  as  joint  tenants,  unless  an  intention  sufficiently 
appears  on  the  face  of  the  letters  patent,  assurance  or  will  that 
they  are  to  take  as  joint  tenants. 


^^Wainburgh  v.  Toronto  Board  of  Education  (1914),  7  O.W.N.  396  at  p.  397. 

16/?^  Duke  of  Somerset,  Thynn  v.  St.  Maur  (1887),  34  Ch.  Div.  465  at  p.  466. 

175  Law  Society  of  Upper  Canada  Gazette,  at  p.  135  (June,  1971). 

md.  at  p.  134. 

l9See  generally  Study,  Vol.  1  at  pp.  2-5. 

20R.S.O.  1970,  c.  85. 
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2.    This  section  applies  notwithstanding  that  one  of  such  persons  is 
the  wife  of  another  of  them. 

In  1958,  a  case  arose  in  Ontario  in  which  a  husband  and  wife  had 
entered  into  an  agreement  to  buy  land,  without  specifying  in  the  agree- 
ment how  they  would  take  the  title.  It  was  held  that  an  executory  agree- 
ment of  sale  was  outside  the  scope  of  "letters  patent,  assurance  or  will" 
in  the  above-noted  section.  There  being  no  effective  statutory  change  to  the 
common  law  in  this  situation,  the  spouses  took  the  land  as  tenants  by 
entireties. ^1  The  result  of  this  decision  is  that  tenancies  by  entireties  can 
be  created  under  present  law  by  express  provision,  since  such  an  express 
provision  would  render  the  provisions  of  section  13  inapplicable. 

The  Research  Team  of  the  Family  Law  Project  suggested  that  tenancy 
by  entireties  "should  disappear  from  Ontario  law". 22  The  Commission 
concurs  and  so  recommends. 

This  raises  the  question  as  to  whether,  when  land  is  conveyed,  or 
agreed  to  be  conveyed,  to  a  husband  and  wife,  and  there  is  no  indication 
as  to  how  they  should  take  the  title,  they  should  take  as  tenants  in  common 
or  as  joint  tenants.  Historically,  the  common  law  preferred  a  joint  tenancy, 
which  carries  with  it  a  right  of  survivorship,  while  equity  preferred  a 
tenancy  in  common,  whereunder  a  deceased  person's  interest  in  real  prop- 
erty would  pass  to  his  or  her  personal  representative  and  not  the  surviving 
joint  tenant.  A  tenancy  in  common  is  obviously  the  preferable  form  for 
strangers  or  business  associates.  Different  considerations,  however,  should 
apply  to  spouses.  Bromley  has  pointed  out,  in  another  context,  that  the 
implications  of  a  tenancy  in  common  are  unknown  to  the  vast  majority  of 
married  persons,  and  that  it  is  "highly  doubtful"  that  the  results  that  such 
a  tenancy  creates  are  "what  the  spouses  will  want  or  expect". ^3  The  Com- 
mission agrees  with  this  point  of  view.  As  a  matter  of  general  policy  the 
law  should  contain  a  preference  for  a  joint  tenancy  in  real  property  where 
such  is  conveyed  to  married  persons  without  a  contrary  intention  being 
expressed  in  the  instrument  of  transfer.^^  n  [^  recommended  that  section 
13(2)  of  The  Conveyancing  and  Law  of  Property  Act  be  amended 
accordingly. 

8.      THE  SEPARATE  ESTATE  OF  A  MARRIED  WOMAN 

The  position  of  a  married  woman  with  respect  to  her  property  is 
defined  in  law  by  reference  to  the  separate  estate  doctrines  developed  by 
the  Court  of  Chancery^^  prior  to  the  passing  of  the  married  women's 


^iCampbell  v.  Sovereign  Securities  (1958),  13  D.L.R.  (2d)  195,  aff'd  [1958] 
O.W.N.  414  (C.A.).  The  result  of  this  case  is  criticized  by  Laskin  in  a  note  in 
(1959),  37  Can.  Bar  Rev.  at  p.  370. 

^^Study,  Vol.  3  at  p.  578  (rev.). 

23Bromley,  op.  cit.  supra  note  4  at  p.  363.  His  specific  reference  was  to  the 
undesirability  of  the  creation  of  a  tenancy  in  common  in  household  effects 
purchased  from  an  allowance  made  by  a  husband  to  his  wife,  which,  among 
other  things,  could  mean  that  "a  half  share  of  furniture  will  inadvertently  pass 
[to  a  third  party]  under  a  residuary  bequest".  Ibid. 

24The  law  of  several  Commonwealth  jurisdictions  now  contains  such  a  prefer- 
ence. See  Study,  Vol.  1  at  pp.  148-49. 

25See  chapter  3,  section  2,  c,  supra. 
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property  acts.^^  As  Bromley  points  out,  this  was  eventually  recognized 
in  England  as  "something  of  an  anomaly"^^  and  in  1935,  the  married 
woman's  separate  estate  was  eliminated  by  legislation  which  provided i^^ 

A  married  woman  shall  be  capable  of  acquiring,  holding,  and  dis- 
posing of,  any  property  ...  in  all  respects  as  if  she  were  [an  un- 
married woman]. 

All  property  which — 

a.  immediately  before  the  passing  of  this  Act  was  the  separate  prop- 
erty of  a  married  woman  or  held  for  her  separate  use  in  equity; 
or 

b.  belongs  at  the  time  of  her  marriage  to  a  woman  married  after  the 
passing  of  this  Act;  or 

c.  after  the  passing  of  this  Act  is  acquired  by  or  devolves  upon  a 
married  woman, 

shall  belong  to  her  in  all  respects  as  if  she  were  [an  unmarried 
woman]  and  may  be  disposed  of  accordingly. 

The  Research  Team  of  the  Family  Law  Project  describes  the  effect 
of  the  1935  English  legislation  in  one  succinct  and  significant  phrase:  "It 
gave  a  married  woman  the  powers  and  rights  possessed  by  other  adults". ^^ 
There  is  no  conceivable  reason  why  these  rights  and  powers  should  not  be 
granted  to  married  women  in  Ontario,  the  same  as  was  done  in  England 
almost  forty  years  ago.  The  Commission  recommends  that  the  concept  of 
the  separate  estate  of  a  married  woman  be  abolished.^^ 

9.      RESTRAINT  ON  ANTICIPATION 

The  restraint  on  anticipation  allows  a  settlor  or  donor  to  give  prop- 
erty or  money  to  a  married  woman  without  giving  her  the  full  range  of 
rights  that  the  law  otherwise  associates  with  ownership.^!  This  doctrine 
embodied  the  patronizing  concept  that  a  married  woman  is  less  able  than 
a  married  man  to  look  after  her  own  affairs  and  some  legally  enforceable 
restraints  are  therefore  justifiable  in  order  to  prevent  her  from  dealing 
freely  with  property  settled  to  her  separate  use.  A  restraint  on  anticipation, 
of  course,  put  the  wife's  property  subject  to  restraint  beyond  the  reach 
of  her  husband  and  was  also  a  convenient  device  with  which  to  keep 

26£:.a.,  section  2(1)  of  The  Married  Women's  Property  Act,  R.S.O.  1970,  c.  262: 
"Every  married  woman  is  capable  of  acquiring,  holding  and  disposing  by  will 
or  otherwise  of  any  real  or  personal  property  as  her  separate  property  as  if 
she  were  a  feme  sole  without  the  intervention  of  a  trustee.'"  (Emphasis  added). 
In  the  words  of  the  Research  Team  of  the  Family  Law  Project,  this  act  makes 
a  married  woman's  "separate  property  subject  to  the  equitable  incidents  of 
separate  property".  Study,  Vol.  1  at  p.  16. 

27Bromley,  op.  cit.  supra  note  4  at  p.  354. 

28T/ig  Law  Reform  (Married  Women  and  Tortfeasors)  Act,  1935,  ss.  1(a)  and 
2(1). 

'^'^Study,  Wo\.  1  at  p.  18. 

30One  significant  result  of  this  proposal  will  be  to  do  away  with  the  implicit 
limitation  on  the  entrepreneurial  capacity  of  married  women  that  results  from 
their  ability  to  incur  any  liability  in  contract  beyond  the  extent  of  their 
separate  property.  See  chapter  2,  supra. 

31  See  chapter  3,  section  2,  c.  (2),  supra. 
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a  fortune  intact  and  within  her  family.  The  woman  upon  whom  it  was 
settled  would  simply  be  a  conduit  for  the  transmission  of  the  property  to 
future  generations. 

The  creation  of  new  restraints  on  anticipation  was  prohibited  in 
England  in  1935^2  and  the  doctrine  was  completely  abolished  in  that  coun- 
try in  1949.33  The  Research  Team  of  the  Family  Law  Project  proposed 
that  Ontario  should  do  likewise. ^^  This  Commission  concurs,  and  recom- 
mends that  restraints  on  anticipation  be  done  away  with  and  that  existing 
restraints  on  married  women's  separate  property  be  declared  to  be  in- 
operative. 

10.    DOWER  AND  CURTESY 

As  was  pointed  out  by  the  Research  Team  of  the  Family  Law 
Project:  35 

An  adequate  provision  for  a  widow  out  of  her  husband's  estate, 
regardless  of  his  wishes,  is  desirable,  but  in  Ontario  law  it  is  illusory 
to  suppose  that  dower  secures  that  interest. 

If  the  protection  conferred  by  dower  is  illusory,  the  Research  Team  found 
even  less  to  be  said  for  the  value  of  curtesy:36 

There  is  no  good  reason  for  retaining  curtesy  in  the  law  of  Ontario 
and  it  is  difficult  to  see  why  it  was  not  abolished  long  ago,  as  it  has 
been  almost  everywhere  else. 

Both  dower  and  curtesy  should  be  abolished. 

The  proposals  made  in  chapter  12  of  this  report  will  prevent  disposi- 
tion or  encumbrance  of  the  matrimonial  home  by  one  spouse  without  the 
consent  of  the  other  spouse;  they  will  give  both  spouses  a  proprietary 
interest  in  the  home.  In  the  light  of  these  developments  in  the  law,  both 
dower  and  curtesy  will  become  superfluous.  The  Commission  therefore 
recommends  that  the  legislation  creating  the  new  matrimonial  home  law 
should  specify  that  the  doctrines  of  dower  and  curtesy  are  abolished.  Where 
both  spouses  are  still  living,  the  rights  recommended  in  chapter  12  should 
replace  dower  inchoate.  In  those  marriages  that  have  been  terminated  by 
the  death  of  a  husband  before  the  effective  date  of  the  new  legislation, 
vested  rights  to  dower  consummate  should  be  preserved.  It  will  also  be 
necessary  to  preserve  the  rights  of  widows  in  this  class  to  elect  between 
dower  and  their  rights  under  The  Devolution  of  Estates  Act,^'^  if  they  have 
not  already  done  so,  since  this  choice  is  the  material  feature  in  determining 
their  rights  to  take  a  preferential  share  under  that  act.38  This  election  is 
not  subject  to  any  time  limit,  but  may  be  made  at  any  time  during  the  life 

32The  Law  Reform  (Married  Women  and  Tortfeasors)  Act,  1935,  s.  2(2)   and 

(3). 
33The  Married  Women  (Restraint  on  Anticipation)  Act,  1949. 
^^Study,  Vol.  3  at  p.  578  (rev.). 

35/j,,  Vol.  1  at  p.  149.  See  generally  chapter  3,  section  4.  g.,  supra. 
^^Study,  Vol.  1  at  p.  168.  See  generally  chapter  3,  section  4.  g.,  supra. 
37R.S.O.  1970,  c.  129. 
38See  chapter  3,  section  4.  h. 
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of  the  widow.^^  There  is  no  particular  reason  to  change  this  rule  as  a 
consequence  of  eliminating  dower — it  is  more  important  to  ensure  that 
such  rights  as  exist  under  the  present  law  are  preserved. 

In  those  marriages  that  have  been  terminated  by  the  death  of  a  wife 
before  the  effective  date  of  the  new  legislation,  and  six  months  have  not 
passed  since  the  death,  it  will  be  necessary  as  a  transitional  matter,  to 
preserve  the  right  of  the  widower  to  elect  to  take  his  estate  by  the  curtesy."^ 
Where  any  marriage  is  terminated  by  death  after  the  new  legislation  comes 
into  force,  neither  dower  nor  curtesy  should  apply  at  all.^^ 

11.  UNITY  OF  LEGAL  PERSONALITY  OF  HUSBAND  AND  WIFE 

Although  this  doctrine  has  been  impliedly  eliminated  by  the  married 
women's  property  acts,  it  has  never  been  explicitly  abolished,  and  carries 
with  it  the  potential  for  retrogressive  developments  in  the  law.^^  The  Com- 
mission therefore  recommends  that  the  doctrine  of  unity  of  legal  person- 
ality of  husband  and  wife  be  done  away  with  by  legislation. 

12.  THE  SPECIFIC  FUND  OR  SPEaFIC  PROPERTY  DOCTRINE, 
SECTION  12  OF  THE  MARRIED  WOMEN'S  PROPERTY  ACT 

As  was  described  earlier  in  this  report,  a  judge  in  Ontario  cannot 
make  an  order  under  section  12  of  The  Married  Women's  Property  Act  Ml 
there  is  no  specific  fund  or  property  in  being.43  This  prevents  the  judge 
from  requiring  a  wrongdoing  spouse  who  has  disposed  of  the  property  in 
question  to  make  restitution  or  to  make  payments  that  would  be  the  equiva- 
lent of  damages.  The  Commission  therefore  recommends  that  a  judge  be 
given  jurisdiction  to  make  an  order  under  section  12  of  The  Married 
Women's  Property  Act,  or  its  successor,  notwithstanding  the  fact  that  the 
property  or  money  which  is  in  dispute  has  been  disposed  of  by  the  spouse 
having  possession  of  or  control  over  it,  or  is  otherwise  not  in  existence  at 
the  time  of  the  application."^"^ 

13.  DE  FACTO  MARRIAGES 

In  British  Columbia,  for  the  purpose  of  family  maintenance,  "spouse" 
is  defined  in  the  Family  Relations  Act  as  including:'^^ 

a  man  or  woman  who,  not  being  married  to  the  other,  lived  together 
as  husband  and  wife  for  a  period  of  not  less  than  two  years,  where  an 
application  under  this  part  is  made  by  one  of  them  against  the  other 


39An  election  in  a  widow's  will  has  been  held  to  be  effective,  since  it  was  done 
during  her  lifetime:  Re  Ingolsby  (1890),  9  O.R.  283. 

40Under  The  Devolution  of  Estates  Act,  R.S.O.  1970,  c.  129,  s.  30(2),  a  widower 
has  six  months  from  the  date  of  his  wife's  death  to  choose  between  his  interest 
under  the  act  and  his  estate  by  the  curtesy. 

41C/.  The  Administration  of  Estates  Act,  1925,  s.  45,  which  abolished  dower  and 
curtesy  in  England. 

42See,  e.g.,  section  7,  this  chapter,  supra,  and  esp.  Campbell  v.  Sovereign  Secur- 
ities (1958),  13  D.L.R.  (2d)  195  (Ont.  H.C.)  where  it  was  explicitly  recog- 
nized as  still  being  viable. 

43See  chapter  3,  section  4,  a.,  supra. 

44A  useful  legislative  precedent  will  be  found  in  the  English  Matrimonial  Causes 
(Property  and  Maintenance  Act)  1958,  section  7. 

45Stat.  B.C.  1972,  c.  20,  s.  15(e) (iii). 
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not  more  than  one  year  after  they  ceased  living  together  as  husband 
and  wife. 

Under  that  act,  such  a  spouse  may  not  refuse  or  neglect  "without  reason- 
able excuse  to  provide  reasonable  support  and  maintenance:  for  the  other 
spouse."^^ 

The  recommendations  made  in  chapter  9  of  this  report  will  include  a 
"spouse",  under  the  British  Columbia  definition,  as  a  person  eligible  for 
benefits  under  The  Dependants'  Relief  Act,'^'^  if  the  applicant  can  show 
that  he  or  she  was  in  fact  dependent  upon  the  deceased  at  the  time  of 
death.  The  Commission  recommends  that  this  principle  be  extended,  as  in 
British  Columbia,  to  include  mutual  eligibility  for  maintenance  during  the 
joint  lives  of  persons  who  live  together  as  husband  and  wife,  but  are  not 
married,  pursuant  to  the  revised  support  obligation  recommended  in 
chapter  9. 

The  purpose  of  this  recommendation  is  not  to  cut  down  on  the  inci- 
dence of  so-called  "common  law  marriages",  although  in  some  cases  it 
may  have  that  effect.  Rather,  it  is  to  recognize  that  the  needs  of  individuals 
who  live  together  as  husband  and  wife  do  not  depend  upon  the  orthodoxy 
of  their  marital  status.  Such  unions  are  not  rare  in  Ontario,  and  to  date 
the  law,  generally  speaking,  has  failed  to  provide  any  means  whereby  the 
parties  thereto  can  obtain  the  same  protection  from  want  as  is  afforded 
to  persons  who  are  married.  The  new  law  in  British  Columbia  is  a  humane 
and  enlightened  step  forward  in  the  law's  search  for  ways  to  alleviate 
human  distress,  and  it  is  recommended  that  a  similar  rule  be  adopted  in 
Ontario. 

In  addition  to  the  narrow  compass  of  the  present  law  of  support,  the 
common  law  has  prevented  persons  who  live  together  as  husband  and 
wife  from  being  able  to  make  effective  arrangements  between  themselves 
with  respect  to  their  property  relations.  A  contract  between  an  unmarried 
man  and  woman  living  together  as  husband  and  wife  which  would  create 
a  regime  for  them  that  is  analogous  to  the  rights  and  obligations  prescribed 
by  law  for  married  persons  would  very  probably  be  void  as  contrary  to 
public  policy.^^  It  is  hard  to  see  what  policy  is  being  secured  by  this  rule 
when  it  is  applied  to  a  de  facto  family  unit.  Regardless  of  the  permanence 
of  such  unions,  or  the  individual  circumstances  of  the  man  and  woman 
involved,  they  are  treated  by  the  law  of  Ontario,  because  of  the  absence 
of  a  lawful  marriage  within  the  legal  definition  of  that  term,  as  devoid  of 
legal  protection.  The  British  Columbia  rule,  with  its  two  year  provision, 
seems  to  provide  a  reasonable  test  for  determining  the  point  at  which  the 
law  should  recognize  the  fact  of  permanence,  and  grant  to  the  parties  to 
such  a  union  the  same  right  to  order  their  property  affairs  as  are  provided 
to  others.  The  Commission  recommends  that  where  a  man  and  a  woman 
who,  not  being  married  to  each  other,  have  lived  together  as  husband  and 


46/^.,  s,  18(1) (a).  This  legislation,  having  created  a  mutual  support  obligation, 
repeals  the  British  Columbia  version  of  Ontario's  Deserted  Wives'  and 
Children's  Maintenance  Act. 

47R.S.O.  1970,  c.  129. 

'♦ssuch  a  contract  would  be  said  to  embody  sexual  intercourse  as  part  of  the 
consideration,  which  is  an  illegal  consideration,  at  common  law. 
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wife  for  a  period  of  not  less  than  two  years,  and  made  contractual  arrange- 
ments with  respect  to  their  union,  that  such  contracts  should  no  longer  be 
capable  of  being  defeated  on  the  ground  that  contracts  made  in  such  cir- 
cumstances are  based  upon  an  illegal  consideration. 

RECOMMENDATIONS 

The  Commission  makes  the  following  recommendations. 

1.  Where  any  question  arises  as  to  the  right  of  a  husband  or  wife  to 
any  allowance  or  money  furnished  by  one  spouse  to  the  other  for 
the  expenses  of  the  matrimonial  home  or  for  similar  purposes,  or 
to  any  property  acquired  out  of  such  money,  the  money  or  prop- 
erty shall,  in  the  absence  of  any  agreement  between  them  to  the 
contrary,  be  treated  as  belonging  to  the  husband  and  wife  in  equal 
shares  as  joint  tenants. 

2.  Money  in  a  joint  bank  account  or  a  common  fund,  in  the  absence 
of  an  agreement  to  the  contrary,  should  be  treated  as  belonging  to 
the  husband  and  wife  in  equal  shares  as  joint  tenants.  The  same 
result  should  obtain  with  respect  to  property  acquired  out  of  a 
joint  bank  account  or  common  fund,  subject,  however,  not  only 
to  any  agreement  to  the  contrary,  but  also  to  an  exception  where 
the  nature  of  the  property  (such  as  clothing)  makes  it  obvious 
that  it  is  intended  that  the  property  belong  to  one  spouse 
absolutely. 

3.  Where  one  spouse,  whether  husband  or  wife,  acquires  property 
and  causes  the  title  to  be  placed  in  the  name  of  the  other,  then,, 
in  the  absence  of  evidence  of  a  contrary  intention,  the  transaction 
should  be  considered  as  one  of  gift. 

4.  Dum  casta  clauses,  when  contained  in  separation  agreements, 
should  be  deemed  to  have  no  effect  upon  the  obligation  to  main- 
tain except  insofar  as  the  maintaining  spouse,  as  a  defence  to  any 
action  brought  under  the  agreement,  can  show  that  the  failure  to 
remain  chaste  has  reduced  the  financial  need  of  the  other  spouse. 

5.  Section  12  of  The  Married  Women's  Property  Act  should  be 
repealed  and  re-enacted  in  such  a  way  as  to  provide  for  the  sum- 
mary settlement  of  disputes  between  spouses  in  matters  arising 
out  of  any  legislation  implementing  the  proposals  in  this  report, 
as  well  as  other  property  questions,  giving  the  court  broad  powers 
to  deal  with  novel  and  unanticipated  issues. 

6.  The  jurisdiction  contemplated  in  the  proposed  revision  of  section 
12  should  be  conferred  upon  the  integrated  Family  Court  at  such 
time  as  that  court  comes  into  existence. 

7.  The  present  legal  incapacity  of  a  married  woman  to  act  as 
guardian  ad  litem  or  next  friend  should  be  removed. 

8.  The  property  interest  of  tenancy  by  entireties  should  be  abolished. 

9.  Section  13(2)  of  The  Conveyancing  and  Law  of  Property  Act 
should  be  amended  to  provide  that  where  in  the  circumstances 
dealt  with  in  section  13(1)  the  two  persons  are  married  to  each 
other  they  take  as  joint  tenants  unless  a  contrary  intention  suffi- 
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ciently  appears  on  the  face  of  the  document  that  they  are  to  take 
as  tenants  in  common. 

10'.  All  property  which,  (a)  at  the  date  of  legislation  abolishing  the 
doctrine,  was  the  separate  property  of  a  married  woman  or  held 
for  her  separate  use  in  equity;  or  (b)  belongs  to  a  married  woman 
on  her  marriage  after  the  abolition  of  the  doctrine;  or  (c)  after 
the  enactment  of  the  repealing  legislation,  is  acquired  by  or  de- 
volves upon  a  married  woman,  should  belong  to  her  in  all  respects 
as  if  she  were  an  unmarried  woman  and  may  be  disposed  of 
accordingly. 

1 1 .  The  doctrine  of  restraints  on  anticipation  with  respect  to  married 
women's  separate  property  should  be  abolished,  existing  restraints 
should  be  declared  to  be  inoperative  and  new  restraints  should  be 
prohibited. 

12.  The  doctrines  of  dower  and  curtesy  should  be  abolished.  Where 
both  spouses  are  living,  the  rights  recommended  in  chapter  12 
should  replace  dower  inchoate.  In  those  marriages  that  have  been 
terminated  by  the  death  of  the  husband  before  the  effective  date 
of  the  new  legislation,  vested  rights  to  dower  consummate  should 
be  preserved.  It  will  also  be  necessary  to  preserve  the  rights  of 
widows  in  this  class  to  elect  between  dower  and  their  rights  under 
The  Devolution  of  Estates  Act.  In  those  marriages  that  have 
terminated  by  the  death  of  the  wife  before  the  effective  date  of 
the  new  legislation,  and  six  months  have  not  passed  since  the 
death,  it  will  be  necessary  as  a  transitional  matter,  to  preserve  the 
right  of  the  widower  to  elect  to  take  his  estate  by  the  curtesy. 

13.  The  common  law  doctrine  of  unity  of  legal  personality  of  husband 
and  wife  should  be  abolished. 

14.  The  court  should  be  given  jurisdiction  under  section  12  of  The 
Married  Women's  Property  Act  notwithstanding  that  the  property 
or  money  which  is  in  dispute  has  been  disposed  of  by  the  spouse 
having  possession  or  control  over  it,  or  is  otherwise  not  in  exist- 
ence at  the  time  of  the  appUcation. 

15.  Where  a  man  and  a  woman,  not  being  married  to  each  other,  have 
hved  together  as  husband  and  wife  for  a  period  of  not  less  than 
two  years,  the  mutual  eligibiUty  for  maintenance  which  is  avail- 
able under  the  revised  maintenance  proposals  to  husbands  and 
wives  should  also  be  available  to  these  persons  during  their  joint 
lives  while  living  together  as  husband  and  wife,  but  are  not 
married. 

16.  Where  a  man  and  a  woman  who,  not  being  married  to  each  other, 
have  lived  together  as  husband  and  wife  for  a  period  of  not  less 
than  two  years,  and  made  contractual  arrangements  with  respect 
to  their  union,  that  such  contracts  should  no  longer  be  capable  of 
being  defeated  on  the  ground  that  contracts  made  in  such  circum- 
stances are  based  on  an  illegal  consideration. 


CHAPTER  15 

SUMMARY  OF  RECOMMENDATIONS 


Chapter  4     The  Matrimonial  Partnership 

1.  A  new  matrimonial  property  system,  known  as  "the  matrimonial 
property  regime",  should  be  created  in  Ontario,  based  upon  the 
principle  of  marriage  as  an  economic  partnership. 

2.  The  matrimonial  property  regime  should  be  the  basic  regime  for 
Ontario,  applying  to  all  persons  married  after  the  effective  date  of 
the  legislation  by  which  it  is  created,  unless  they  formally  elect  to 
have  their  property  relations  governed  by  the  regime  of  separation 
of  property  or  by  the  contractual  regime. 

Chapter  5     The  Basic  Principles  of  the 

Matrimonial  Property  Regime 

3.  The  spouses  should  be  separate  as  to  property  during  the  currency 
of  the  marriage,  and  be  entitled  to  an  equal  sharing  in  the  value  of 
their  combined  assets  acquired  during  marriage,  in  accordance  with 
the  subsequent  detailed  recommendations  of  this  report,  upon  the 
termination  of  the  marriage  by  death  or  divorce,  or  upon  the 
termination  of  the  matrimonial  property  regime  in  certain  circum- 
stances other  than  upon  death  or  divorce. 

4.  The  equal  sharing  should  be  accomplished  by  means  of  a  personal 
claim  of  debt  rather  than  by  a  claim  to  specific  assets. 

5.  The  matrimonial  property  regime  should  be  automatically  termi- 
nated by  death,  and  be  capable  of  termination  by  court  application 
in  any  one  or  more  of  the  following  situations : 

a.  in  proceedings  for  divorce  under  the  Divorce  Act; 

b.  in  proceedings  for  a  declaration  of  status  which  would  have  the 
effect  of  determining  that  the  marriage  does  not  now  exist; 

c.  on  a  joint  application  to  the  court  by  the  spouses  for  a  winding- 
up  of  the  regime; 

d.  on  an  application  to  the  court,  by  one  spouse  only,  for  a  wind- 
ing-up of  the  regime  where  the  spouses  have  been  separated 
and  living  apart  for  at  least  one  year,  and  where,  in  the  opinion 
of  the  court,  normal  cohabitation  between  them  has  terminated; 

e.  on  an  application  to  the  court  by  one  spouse  for  a  winding-up 
of  the  regime  on  the  ground  that  that  spouse's  legitimate  expec- 
tations in  the  shareable  values  of  assets  are  jeopardized; 

f.  on  an  application  to  the  court  by  one  spouse  for  a  winding-up 
of  the  regime  where  the  other  spouse  has  sold  the  matrimonial 
home,  or  granted  security  over  it,  without  the  consent  in  writing 
of  the  applicant  spouse  to  the  sale  or  security,  and  there  has 
been  no  court  order  dispensing  with  the  consent  of  the  apph- 
cant  spouse; 

6.  The  current  net  value  of  all  property  acquired  during  marriage  by 
either  spouse  should  be  subject  to  the  equalizing  claim  between  the 
spouses,  other  than  the  net  value  of  property  acquired  by  either 
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spouse  during  the  marriage  by  gift,  inheritance,  bequest,  trust  or 
settlement  from  a  third  party  or  the  other  spouse,  together  with  the 
amount  of  the  income  earned  from  such  property  if,  by  the  terms 
of  the  gift,  trust  or  settlement,  the  income  is  expressly  declared  not 
to  be  subject  to  an  equalizing  claim. 

7.  The  net  value  of  all  ante-nuptial  property,  determined  at  the  date 
of  the  marriage,  should  not  be  brought  into  the  calculation  of  the 
equalizing  claim. 

8.  The  value  of  the  net  capital  appreciation  to  all  property  deductible 
pursuant  to  recommendations  6  and  7,  above,  should  be  shared 
between  the  spouses  rather  than  being  a  deductible  item  in  the 
valuation  of  assets  held  at  the  time  of  termination  of  the  matri- 
monial property  regime. 

9.  The  amount  of  the  income  earned  from  all  property  deductible 
pursuant  to  recommendations  6  and  7,  above,  except  as  provided  in 
recommendation  6,  should  not  be  a  deductible  item  in  the  valuation 
of  assets  held  at  the  time  of  termination  of  the  matrimonial  prop- 
erty regime. 

Chapter  6     The  Calculation  of  the  Equalizing  Claim 

10'.  A  spouse's  post-nuptial  debts  and  liabilities,  except  as  provided  in 
recommendation  11,  below,  should  be  taken  into  the  equalizing 
claim  computation  only  to  the  extent  that  they  result  in  the  reduc- 
tion of  the  residuary  estate  of  that  spouse  to  zero. 

11.  There  should  be  a  sharing  of  those  debts  unpaid  at  the  termination 
of  the  matrimonial  property  regime  that  were  assumed  for  the  pur- 
pose of  discharging  either  the  obligation  to  support  children  of  the 
marriage  or  for  the  purpose  of  contributing  towards  the  mutual 
support  of  both  spouses. 

Chapter  7     Identification,  Valuation,  Accounting 
AND  Settlement 

12.  In  any  proceeding  deahng  with  the  termination  of  the  matrimonial 
property  regime,  it  should  be  presumed,  unless  the  contrary  is 
shown,  that  all  the  property  of  each  spouse  is  shareable. 

13.  The  deductible  value  of  a  spouse's  ante-nuptial  property  should 
never  be  an  amount  in  excess  of  the  value  of  his  or  her  net  worth 
at  the  time  of  marriage. 

14.  Where,  at  the  time  of  marriage,  a  spouse's  debts  exceed  the  value 
of  his  or  her  assets,  the  ante-nuptial  position  should  be  fixed  at 
zero. 

15.  Net  capital  gains  accruing  to  property  comprised  in  a  spouse's 
ante-nuptial  net  worth  should  be  shared  through  the  equalizing 
claim. 

16.  Net  capital  losses  to  property  comprised  in  a  spouse's  ante-nuptial 
net  worth  should  be  borne  by  the  owner-spouse  and  not  be  shared. 

17.  Net  capital  gains  accruing  to  property  acquired  during  marriage  by 
gift,  bequest,  inheritance,  trust  or  settlement  from  another  person 
should  be  shared  through  the  equaUzing  claim. 
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18.  Net  capital  losses  to  property  acquired  during  marriage  by  gift, 
bequest,  inheritance,  trust  or  settlement  from  another  person  should 
be  borne  by  the  owner-spouse. 

19.  If  a  spouse  has  both  ante-nuptial  property  and  property  acquired 
during  marriage  by  gift,  bequest,  inheritance,  trust  or  settlement 
from  another  person,  both  classes  of  property  should  be  treated  as 
a  single  pool  of  assets  for  the  purpose  of  ascertaining  the  amount 
of  shareable  net  capital  gains  or  the  amount  of  net  capital  losses 
to  be  borne  by  the  owner-spouse. 

20.  If  a  donor  expressly  so  provides,  the  income  received  from  a  gift, 
bequest,  inheritance,  trust  or  settlement  may  be  deducted  from  the 
net  estate  of  the  spouse  in  whose  favour  the  disposition  was  made, 
provided  that  losses  to  or  wastage  of  deductible  gift  income  fall  on 
the  spouse  receiving  the  income. 

21.  Appreciations  in  the  value  of  assets  purchased  with  income  that  is 
deductible  under  recommendation  20,  above,  should  be  shared 
through  the  equaUzing  claim. 

22.  Upon  an  application  to  the  court  for  termination  of  the  matrimonial 
property  regime,  each  spouse  should  be  required  to  produce  a 
sworn  inventory  that  makes  fuU  disclosure  to  the  other  spouse  of 
all  relevant  values,  transactions  and  details  of  ownership  affecting 
the  basis  of  computation  for  his  or  her  residuary  estate. 

23.  If  a  spouse  fails  or  refuses  to  produce  an  inventory,  the  court 
should  have  power  to  order  that  one  be  taken. 

24.  Where  in  any  proceeding  for  the  termination  of  the  matrimonial 
property  regime  there  has  been  an  intentional  or  negligent  omission 
of  property  from  an  inventory,  or  a  failure  to  disclose,  or  a  mis- 
statement of  a  material  fact  by  one  spouse,  resulting  in  a  financial 
loss  to  the  other,  the  court  should  have  the  power  to  order  that  the 
wrongdoer  pay  the  full  amount  of  the  loss  to  the  other  spouse. 

25.  Where  an  omission,  failure  to  disclose  or  mis-statement  of  the  sort 
mentioned  in  recommendation  24,  above,  is  not  discovered  before 
the  conclusion  of  the  termination  proceedings,  the  spouse  suffering 
the  financial  loss  should  have  a  remedy  for  the  amount  of  the  loss 
by  an  action  for  debt. 

26.  A  spouse  who  is  unwilling  or  unable  to  do  so  should  not  be  re- 
quired to  establish  allowable  deductions  on  his  or  her  inventory. 

27.  Settlement  of  the  equalizing  claim  should  be  in  money,  or  in  prop- 
erty which  the  creditor-spouse  agrees  to  accept  in  lieu  of  money. 

28.  Enforcement  of  the  equalizing  claim  should  be  by  an  action  for 
debt. 

29.  The  debtor-spouse  should  be  given  an  option  to  pay  the  equalizing 
claim  by  instalments,  with  interest  at  the  current  rate,  over  a  term 
not  exceeding  ten  years,  provided  that  an  adequate  security  interest 
is  granted  in  favour  of  the  creditor-spouse. 

30.  The  court  is  given  power: 

a.    to  determine  any  dispute  arising  out  of  the  settlement  of  the 
claim,  including  the  adequacy  of  the  proposed  security; 
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b.  to  vary  the  payment  term  chosen  by  the  debtor-spouse,  on  the 
ground  of  hardship  to  a  spouse  or  infant  children,  or  embarrass- 
ment to  a  business;  and 

c.  on  application  of  either  spouse,  at  any  time  before  the  full 
amount  due  has  been  paid,  to  vary  its  prior  order  as  to  the 
security  for  the  payment  of  the  claim. 

31.  All  third  party  creditors  should  rank  ahead  of  the  creditor-spouse. 
Chapter  8     Special  Problems 

32.  Both  general  and  special  damages  for  personal  injuries  to  a  spouse 
should  be  non-deductible  from  that  spouse's  net  estate. 

33.  The  principle  contained  in  recommendation  32  should  be  applied 
to  benefits  received  under  the  "no  fault"  provisions  of  The  Insur- 
ance Act. 

34.  "Excessive  gift"  should  be  defined  as  follows: 

a.  with  the  exception  of  usual  and  customary  gifts,  a  transfer  for 
no  consideration,  whether  the  transfer  is  absolute  or  in  trust;  or 

b.  a  transfer  for  a  consideration  which  the  court  finds  to  be  clearly 
inadequate,  whether  the  transfer  is  absolute  or  in  trust. 

35.  If  the  court  finds  that  an  excessive  gift  or  gifts  have  been  made,  the 
court  should  have  the  power: 

a.  to  order  the  termination  of  the  regime;  and 

b.  where  termination  of  the  regime  is  ordered,  to  order  that  the 
value  of  the  donated  property  be  included  in  the  net  estate  of 
the  donor,  in  cases  where  it  considers  this  to  be  appropriate 
and  just. 

36.  The  court  should  have  power  to  order  that  the  value  of  the  donated 
property  be  taken  at  the  date  of  termination,  if  that  is  higher  than 
the  value  at  the  date  of  the  gift. 

37.  This  power  to  determine  the  values  of  excessive  gifts  and  to  include 
such  amounts  in  the  net  estate  of  the  donor  may  be  exercised  by 
the  court  when  the  matrimonial  property  regime  is  terminated  for 
any  of  the  reasons  set  out  in  chapter  5  of  this  report. 

38.  Where  an  excessive  gift  has  been  made  by  means  of  a  revocable 
inter  vivos  trust  in  favour  of  a  third  party  prior  to  the  termination 
of  the  regime,  the  court  should  have,  in  addition  to  the  powers 
recommended  above,  the  power  to  revoke  or  require  the  revoca- 
tion of  the  trust  in  cases  where  it  finds  that  this  is  appropriate. 

39.  In  those  cases  where  the  matrimonial  property  regime  is  terminated 
by  the  death  of  a  spouse,  the  equalizing  claim  should  be  calculated 
on  the  basis  of  the  net  estate  of  each  spouse,  rather  than  on  their 
residuary  estates. 

40.  Where  the  matrimonial  property  regime  is  terminated  by  the  death 
of  a  spouse,  no  equalizing  claim  should  be  payable  by  a  surviving 
spouse  to  the  estate  of  the  deceased  spouse. 

41.  Where  a  husband  and  wife  have  both  died,  and  there  is  not  suflS- 
cient  evidence  to  show  which  of  them  survived  the  other,  the  total 
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financial  product  of  the  marriage  should  be  computed  on  the  basis 
of  the  net  estate  of  each  spouse,  and  an  equaHzing  claim  should  be 
payable  from  the  greater  to  the  lesser  estate  in  accordance  with  the 
basic  principles  recommended  in  chapter  5  of  this  report. 

42.  Where  one  of  the  deceased  spouses  is  a  beneficiary  under  a  policy 
of  insurance  on  the  life  of  the  other,  recommendation  41  is  subject 
to  the  provision  in  The  Insurance  Act  requiring  that  the  proceeds 
under  the  policy  be  payable  as  if  the  insured  had  survived  the 
beneficiary. 

43.  With  respect  to  the  matter  of  entitlement  to  equal  division  at  termi- 
nation, there  should  be  no  general  judicial  discretion  to  vary  the 
results  of  an  equaUzing  claim,  and  only  a  limited  scope  for  the 
operation  of  the  following  specific  principles  upon  which  court- 
ordered  variations  could  be  based: 

a.  where  a  spouse's  net  estate  consists  in  whole  or  in  part  of  values 
representing  damages  recovered  for  pain  and  suffering  and  the 
circumstances  at  the  time  of  termination  would  make  it  unjust 
that  they  be  regarded  as  shareable  assets,  then  the  court  should 
be  able  to  order  that  all  or  a  portion  of  such  values  should  be 
excluded  from  that  spouse's  residuary  estate; 

b.  where  a  spouse's  net  estate  consists  in  whole  or  in  part  of  values 
representing  gifts  from  the  other  spouse  and  the  circumstances 
at  the  time  of  termination  would  make  it  unjust  that  they  be 
regarded  as  deductible  assets,  then  the  court  should  be  able  to 
order  that  all  or  a  portion  of  such  values  should  be  included  in 
the  donee's  residuary  estate; 

c.  where  a  spouse's  debts  and  liabilities  exceeded  his  or  her  assets 
at  the  time  of  marriage,  and  this  was  unknown  to  the  other 
spouse  resulting  in  material  prejudice  to  the  other  spouse,  and 
the  circumstances  at  the  time  of  termination  would  make  it 
unjust  to  allow  the  debtor-spouse  to  estabUsh  his  or  her  position 
on  the  basis  of  an  ante-nuptial  property  value  of  zero,  then  the 
court  should  be  able  to  order  that  all  or  a  portion  of  the  values 
of  the  ante-nuptial  debts  be  included  in  the  debtor-spouse's 
residuary  estate; 

d.  where  the  spouses  have  been  separated  for  a  prolonged  period 
of  time,  and  the  circumstances  at  the  time  of  termination  enable 
the  court  to  find  that  the  economic  basis  for  equalization  is  not 
present,  or  only  partially  present,  the  court  should  be  able  to 
order  that  equalization  be  effected  in  accordance  with  the  cir- 
cumstances that  existed  at  the  time  cohabitation  terminated,  or 
otherwise  make  an  order  varying  the  results  of  the  equalizing 
claim  in  such  manner  as  may  appear  just  and  proper; 

e.  where  in  any  other  similar  special  situation  the  unmodified 
application  of  rules  created  to  conduce  to  autonomy  during  the 
regime  and  equalization  of  shareable  property  at  its  termination 
would  lead  to  grossly  inequitable  results,  the  court,  having  re- 
gard to  the  circumstances  of  the  case,  but  without  regard  to 
matrimonial  fault,  should  be  able  to  make  an  order  varying  the 
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results  of  the  equalizing  claim  in  such  manner  as  may  appear 
just  and  proper. 

44.  Where  a  married  person  has  received  a  payment  as  a  beneficiary 
of  an  insurance  policy  entered  into  by  a  third  party,  the  amount  so 
received  should  not  be  subject  to  the  equalizing  claim,  and  should 
be  deductible  at  termination  of  the  matrimonial  property  regime. 

45.  Any  other  values  that  might  be  possessed  by  or  accrue  to  a  mar- 
ried person  under  a  third  party's  insurance  contract  should  simi- 
larly be  excluded  from  the  equalizing  claim  calculation;  the  value 
of  the  married  person's  interest  under  such  a  policy,  whether  vested 
or  contingent,  should  not  be  recognized  either  as  an  ante-nuptial 
asset  or  as  an  asset  to  be  included  in  that  person's  net  estate  at 
the  termination  of  the  regime. 

46.  The  death  benefit  payable  to  a  surviving  spouse  under  a  policy  of 
insurance  on  the  life  of  a  deceased  spouse,  regardless  of  whether 
the  insurance  policy  was  owned  or  paid  for  by  the  deceased  spouse, 
the  survivor,  or  a  third  party  should  be  viewed  as  having  been 
received  after  the  termination  of  the  matrimonial  property  regime 
and  should  not  be  subject  to  the  equaUzing  claim. 

47.  The  policy  contained  in  recommendation  46  should  also  apply  to  a 
death  benefit  payable  to  a  surviving  spouse  under  the  "no  fault" 
provisions  of  The  Insurance  Act. 

48.  Except  in  the  case  where  a  married  person  is  the  beneficiary  under 
a  policy  of  insurance  on  the  life  of  his  or  her  spouse,  and  the 
matrimonial  property  regime  is  terminated  by  the  death  of  the  in- 
sured, the  value  of  the  assets  accumulated  through  an  insurance 
programme  under  which  a  married  person  is  the  holder  or  bene- 
ficiary of  a  policy  entered  into  by  himself  or  herself  should  be 
subject  to  the  equalizing  claim;  the  following  amounts  should  there- 
fore not  be  deductible  from  that  person's  net  estate: 

a.  any  amounts  received  by  that  person  during  the  matrimonial 
property  regime; 

b.  the  value  of  any  rights  or  benefits  accruing  since  the  date  of  the 
marriage  to  which  that  person  is  entitled  at  the  termination  of 
the  regime;  and 

c.  where  the  proceeds  are  payable  to  the  deceased's  estate,  the 
value  of  any  rights  or  benefits  to  which  that  person's  personal 
representative  is  entitled  where  the  regime  is  terminated  by  his 
or  her  death. 

49.  Where  the  matrimonial  property  regime  is  terminated  by  the  death 
of  a  spouse,  and  the  deceased  spouse  had  insured  his  or  her  own 
life,  naming  a  third  party  as  beneficiary,  then  the  cash  surrender 
value  of  the  poUcy  that  had  accrued  since  the  date  of  the  marriage 
should  be  included  in  the  net  estate  of  the  deceased  spouse  as  a 
shareable  value. 

50.  Where  one  spouse  has  designated  the  other  as  an  irrevocable  benefi- 
ciary, the  spouse  who  is  so  designated,  at  the  time  of  termination, 
should  be  required  to  elect  between  his  or  her  benefits  as  an  irrev- 
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ocable  beneficiary  and  his  or  her  benefits  under  the  equalizing 
claim. 

51.  The  amounts  paid  into  a  pension  plan  or  fund  after  the  date  of  the 
marriage  should  be  shareable  assets,  and  should  be  included  in  the 
net  estate  of  the  spouse  to  whom  the  pension  is  payable. 

52.  A  married  person  who  has  a  survivor's  interest  in  the  pension  of  his 
or  her  spouse,  should,  at  the  time  of  termination,  be  required  to 
elect  between  taking  an  interest  in  the  value  of  the  contributions  to 
the  scheme  under  the  equalizing  claim,  or  taking  his  or  her  sur- 
vivor's interest  under  the  pension  plan. 

53.  If,  pursuant  to  recommendation  52,  a  spouse  elects  for  a  survivor's 
interest,  then  the  cash  contributions  to  the  pension  scheme  should 
not  be  included  in  the  residuary  estate  of  the  spouse  to  whom  the 
pension  is  payable. 

Chapter  9     Support  Obligations  and  Agency  Relations 

54.  A  parent  should  have  a  legal  obligation,  arising  automatically  on 
proof  of  paternity  or  maternity,  to  support  his  or  her  child  whether 
the  parenthood  arose  by  nature  or  adoption. 

55.  The  standard  of  support  afforded  a  child  by  its  parents  should  be 
sufficient  to  enable  him  or  her  to  maintain  a  reasonable  standard  of 
living,  having  regard  to  the  circumstances  of  the  parents  if  they  are 
married,  and  having  regard,  othewise,  to  what  the  child  might  have 
enjoyed  were  its  parents  married  and  cohabiting. 

56.  In  every  case  support  should  depend  on  the  ability  of  the  parents 
to  provide  it,  and  where  two  parents  are  liable,  their  obligations 
should  be  based  on  their  respective  resources  and  ability  to  pay. 

57.  To  the  extent  that  they  are  financially  capable  of  doing  so,  the 
primary  support  obligation,  up  to  the  limits  that  may  from  time  to 
time  be  established  under  The  Parents'  Maintenance  Act,  should 
remain  with  the  child  of  the  elderly  person. 

58.  Spouses  should  have  the  legal  obligation  to  contribute,  according 
to  their  means  and  ability,  to  their  mutual  support. 

59.  The  legislation  creating  the  mutual  support  obligation  should  pro- 
vide that  the  respective  contributions  of  husbands  and  wives  should 
be  assessed  not  only  in  monetary  terms  and  that  in  the  matter  of 
financial  provision,  the  primary  liability  rests  upon  the  husband. 

60.  The  legislation  creating  the  mutual  support  obligation  should  pro- 
vide a  positive  duty  that  each  spouse  support  the  other,  according 
to  his  or  her  means  and  abilities,  where  a  spouse  is  old,  blind,  lame, 
mentally  deficient,  disabled  or  destitute  and  not  able  to  work. 

61.  The  Dependants'  Relief  Act  should  be  amended  as  follows: 

a.  the  definition  of  "dependant"  should  be  broadened  to  include 
all  those  persons  in  relation  to  whom  the  deceased  person  had 
a  legal  or  de  facto  support  obligation  at  the  time  of  his  or  her 
death; 

b.  the  meaning  of  "child"  as  used  in  the  act  should  not  be  con- 
fined to  those  children  born  within  wedlock; 
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c.  the  provisions  of  the  act  should  be  extended  to  all  property  over 
which  the  deceased  had  a  power  of  control  up  to  the  moment  of 
death,  by  making  such  property  liable  to  be  charged  in  the 
hands  of  a  donee  or  beneficiary,  in  the  same  manner  as  the 
estate  of  the  deceased  may  now  be  charged,  with  payment  of 
an  allowance  sufficient  to  provide  maintenance  for  eligible 
dependants; 

d.  section  10  of  the  act,  which  imposes  an  upper  limit  upon  the 
amount  of  rehef  available  to  an  eligible  dependant,  should  be 
repealed; 

e.  liability  to  disentitlement  to  rehef  under  the  act  should  not  be 
imposed  on  a  spouse  of  one  sex  without  the  same  UabiUty  being 
imposed  upon  the  other; 

f.  the  provisions  of  the  act  should  be  extended  to  include  intes- 
tacies. 

62.  A  deserted  wife  should  be  able  to  pledge  her  husband's  credit  for 
necessaries,  to  the  extent  of  his  liability  under  the  support  obUga- 
tions  in  recommendations  58,  59  and  60,  above. 

63.  A  married  woman  should  have  the  benefit  of  a  rebuttable  presump- 
tion that  when  she  purchases  necessaries,  she  does  so  as  the  agent 
of  her  husband,  and  that  this  presumption  may  be  rebutted  on  the 
existing  grounds  available  to  her  husband,  or  by  showing  that  the 
purchases  were  beyond  the  scope  of  his  support  obhgations  as  set 
out  in  recommendations  58,  59  and  60,  above,  or  were  made 
pursuant  to  the  wife's  own  duty  under  these  support  obligations. 

Chapter  10     Conflict  of  Laws 

64.  The  legal  effects  of  marriage  on  the  mutual  rights  of  the  spouses 
inter  se  to  moveable  and  immoveable  property  owned  by  the  hus- 
band or  the  wife  or  by  both  of  them,  shall  be  determined  by  the 
law  of  the  jurisdiction  in  which  they  establish  their  first  conmion 
habitual  residence  after  the  celebration  of  the  marriage. 

65.  If  the  spouses  do  not  intend  that  the  law  of  the  jurisdiction  in  which 
they  plan  to  establish  their  first  common  habitual  residence  after 
the  celebration  of  marriage  should  apply,  they  may,  by  an  express 
written  agreement  made  at  the  time  when  the  marriage  is  cele- 
brated, decide  that  the  law  of  the  habitual  residence  of  one  of  the 
spouses  at  the  time  the  marriage  is  celebrated  shall  apply. 

66.  If  the  spouses  neither  make  an  agreement  under  recommendation 
65  nor  establish  a  common  habitual  residence  after  the  celebration 
of  the  marriage,  then  the  law  of  the  habitual  residence  of  the  hus- 
band at  the  time  of  the  marriage  shall  apply. 

67.  Notwithstanding  recommendations  64,  65  or  66,  with  respect  to 
any  transaction  taking  place  in  Ontario,  or  affecting  land  in  Ontario, 
between  the  husband  and  a  third  party,  or  the  wife  and  a  third 
party,  or  both  husband  and  wife  and  a  third  party,  the  domestic 
law  of  Ontario  governing  the  formaUty  and  material  or  essential 
validity  of  the  transaction,  and  the  capacity  to  enter  into  the  trans- 
action, shall  apply. 
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68.  When,  subsequent  to  the  marriage,  the  spouses  take  up  an  habitual 
residence  that  is  different  from  the  habitual  residence  the  law  of 
which  became  applicable  under  recommendation  64,  65  or  66,  then 
the  law  of  the  new  habitual  residence  shall  apply,  saving  vested 
rights  acquired  under  the  law  formerly  appUcable,  unless  the  spouses 
make  an  express  written  agreement  to  retain  their  former  law.  As 
well,  the  spouses,  by  express  written  agreement,  may  determine  that 
any  vested  rights  acquired  under  the  law  formerly  applicable,  shall 
thereafter  be  governed  by  the  law  of  the  new  habitual  residence. 

69.  When,  subsequent  to  the  marriage,  only  one  of  the  spouses  takes  up 
an  habitual  residence  that  is  different  from  the  habitual  residence 
the  law  of  which  became  applicable  under  recommendation  64,  65 
or  66,  then  the  law  of  the  habitual  residence  that  became  applicable 
under  recommendation  64,  65  or  66  shall  continue  to  apply  unless 
the  spouses  make  an  express  written  agreement  that  the  law  of  the 
new  habitual  residence  of  the  spouse  who  has  changed  his  or  her 
habitual  residence,  shall  apply. 

70.  If  it  is  necessary  for  the  purposes  of  these  recommendations  to 
establish  an  habitual  residence  for  a  spouse  at  a  certain  time,  and 
the  factual  situation  is  such  that  a  spouse  has  no  habitual  residence 
at  the  material  time,  then  the  habitual  residence  of  that  spouse  shall 
be  deemed  to  be  his  or  her  domicile  at  the  material  time. 

71.  These  recommendations  shall  be  applied  in  all  cases  in  which  an 
Ontario  court  has  jurisdiction,  but  shall  not  be  interpreted  so  as  to 
interfere  with  any  vested  rights  acquired  under  the  law  of  any  juris- 
diction that  applied  to  the  spouses  prior  to  the  time  when  the  legis- 
lation enacting  these  recommendations  came  into  effect. 

Chapter  1 1     Choice  of  Matrimonial  Property  Regimes 

72.  Spouses  who  do  not  want  to  be  subject  to  the  matrimonial  property 
regime  should  have  the  power  to  agree  to  one  of  the  following  alter- 
natives: 

a.  to  choose  the  separate  property  regime;  or 

b.  to  choose  the  foreign  property  regime  provided  by  the  law  of 
the  habitual  residence  of  either  the  husband  or  the  wife  at  the 
time  of  marriage,  if  permitted  to  do  so  according  to  the  choice 
of  law  recommendations  made  in  this  report;  or 

c.  to  arrange  by  express  contract  the  particular  terms  that  are  to 
govern  their  relations  with  respect  to  property. 

73.  All  contracts  purporting  to  alter  the  matrimonial  property  relations 
between  married  persons  should  be  presumed  to  be  variations  of 
the  matrimonial  property  regime,  until  some  other  regime  is  proved 
to  be  applicable. 

74.  No  marriage  contract  or  choice  of  regime  should  be  able  to  alter 
the  rights  and  obligations  of  the  spouses  as  recommended  in  this 
report  respecting  the  matrimonial  home,  support  obligations,  the 
agency  of  necessity  and  succession,  which  should  apply  to  all  mar- 
ried persons  in  Ontario. 
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75.  Persons  planning  to  marry  who  would  otherwise  be  subject  to  the 
matrimonial  property  regime,  but  who  do  not  wish  that  regime  to 
apply,  should  be  able  to  make  a  statutory  declaration  to  that  effect, 
specifying  that  the  parties  agree  to  be  separate  as  to  property  or,  if 
permitted  to  do  so  by  the  choice  of  law  rules  set  out  in  chapter  10, 
agree  to  the  application  of  some  foreign  law. 

76.  There  should  be  a  requirement  that  a  statutory  declaration  made 
in  accordance  with  recommendation  75  be  registered  with  the 
Registrar  General  of  Ontario. 

77.  Spouses  who,  prior  to  the  marriage,  have  not  registered  such  a 
statutory  declaration,  should  be  considered  by  the  law  of  Ontario 
to  be  subject  to  the  matrimonial  property  regime  unless  and  until 
they  take  such  steps  as  are  recommended  below  for  changing  their 
regime  after  marriage. 

78.  Married  persons,  who,  after  marriage,  wish  to  change  from  the 
matrimonial  property  regime  to  the  separate  property  regime  or  to 
any  other  regime  permitted  under  the  choice  of  law  rules  recom- 
mended in  chapter  10  of  this  report,  should  be  required  to  make  a 
joint  application  to  the  court  for  termination. 

79.  Every  application  under  recommendation  78  that  is  granted  should 
be  required  to  be  registered  as  an  order  of  the  court  with  the 
Registrar  General  of  Ontario. 

80'.      Married  persons  who, 

a.  have,  by  statutory  declaration,  chosen  separation  of  property  at 
the  time  of  marriage,  or 

b.  were  already  married  and  separate  as  to  property  at  the  time 
when  the  legislation  creating  the  matrimonial  property  regime 
came  into  effect, 

should  be  free  to  change  to  the  matrimonial  property  regime  at  any 
time  by  means  of  a  statutory  declaration  filed  with  the  Registrar 
General  of  Ontario. 

81.  The  same  rule  contained  in  recommendation  80  should  apply  to 
married  persons  whose  property  relations  are  governed  by  a  foreign 
law,  subject  to  any  additional  requirements  which  that  law  may 
prescribe. 

82.  Where  the  matrimonial  property  regime  is  terminated  by  court 
order,  and  the  marriage  continues  to  exist,  the  spouses  should  auto- 
matically be  subject  to  separation  of  property. 

83.  The  court  order  referred  to  in  recommendation  82  should  be  re- 
quired to  be  registered  with  the  Registrar  General  of  Ontario. 

84.  A  simple  form  of  statutory  declaration,  appropriate  for  the  above 
mentioned  purposes,  should  be  devised  and  included  in  the  legisla- 
tion implementing  these  proposals. 

85.  No  choice  of  regimes  should  be  recognized  by  the  law  of  Ontario 
unless  it  has  been  made  in  accordance  with  the  formal  requirements 
recommended  above. 
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Chapter  12     The  Matrimonial  Home  and  Its  Contents 

86.  For  the  purposes  of  our  recommendations,  "matrimonial  home"  is 
a  dwelling  and  the  area  attached  thereto  (curtilage),  that  is  owned 
by  either  of  the  spouses,  and  occupied  by  them  during  marriage  as 
their  principal  family  residence. 

87.  If  the  spouses  jointly  occupy  more  than  one  dwelling  and  there  is 
an  agreement  between  them  as  to  which  dwelling  is  their  matrimo- 
nial home,  effect  should  be  given  to  their  joint  intention  as  to  which 
dwelling  (excepting  leasehold  premises)  is  subject  to  the  principle 
of  co-ownership  recommended  herein. 

88.  The  proprietary  and  occupational  rights  which  we  recommend 
should  exist  only  in  relation  to  one  dwelling. 

89.  If  there  is  no  evidence  to  satisfy  the  court  of  an  agreement  between 
the  spouses,  and  an  issue  is  raised  as  to  whether  or  not  a  particular 
dwelHng  house  is  in  fact  the  matrimonial  home,  or  as  to  which  of 
several  dwellings  is  the  matrimonial  home,  the  issue  should  be  de- 
termined on  the  basis  of  which  dwelling,  as  a  question  of  fact,  is 
the  principal  family  residence. 

90.  The  principle  of  co-ownership  in  the  matrimonial  home  should  be 
adopted:  a  principle  that  would  entitle  the  husband  and  wife  to 
equal  shares  in  the  home  secured  by  their  joint  control  and  rights 
of  occupation,  retained  for  their  joint  enjoyment  and  capable  of 
being  disposed  of  or  otherwise  dealt  with  only  with  the  consent  of 
both  spouses  or  by  order  of  the  court. 

9 1 .  Co-ownership  of  the  matrimonial  home  should  be  given  immediate, 
widespread,  and  retrospective  effect  as  a  general  legal  principle 
which,  with  some  exceptions,  should  apply  to  all  matrimonial 
homes;  whether  brought  into  marriage  by  one  of  the  spouses  or 
acquired  during  marriage;  whether  title  is  held  in  the  name  of  both 
spouses  or  in  the  name  of  one  spouse  only;  and  notwithstanding  the 
fact  that  one  of  the  spouses  may  have  made  no  financial  contribu- 
tion at  all  to  the  acquisition,  maintenance  or  capital  improvement 
of  the  home. 

92.  Subject  to  the  enumerated  exceptions  contained  in  paragraphs  96, 
97,  98  and  99  of  our  proposals,  it  should  be  presumed  that  every 
married  person  is  entitled,  in  equal  shares  with  his  or  her  spouse, 
to  a  direct  beneficial  interest  in  their  matrimonial  home  as  of  right. 

93.  Neither  spouse  should  be  free  to  dispose  of  any  interest  in  the 
matrimonial  home  to  a  third  party  unless  the  other  spouse  is  made 
a  party  to  the  transaction  or  expressly  consents  thereto  in  a  pre- 
scribed form,  or  by  leave  of  the  court. 

94.  A  spouse  may  dispose  of  his  or  her  interest  in  the  matrimonial 
home  by  will  subject  to  the  surviving  spouse's  rights  of  occupancy 
which,  in  the  event  of  issues  arising  with  beneficiaries  of  the  de- 
ceased spouse's  proprietary  interest,  may  be  determined  by  the 
court  in  accordance  with  our  recommendations  116  and  1 17  having 
regard  to  all  the  circumstances. 
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95.  The  form  of  consent  required  to  be  executed  by  a  non-titled  spouse 
in  every  case  where  the  titled  spouse  purports  to  dispose,  inter 
vivos,  of  any  interest  in  the  matrimonial  home  to  a  third  party 
should  provide  for  an  acknowledgment  by  the  former  spouse,  apart 
from  the  latter,  to  the  effect  that  the  consenting  spouse  is  aware: 

a.  of  the  nature  of  the  disposition; 

b.  that  the  matrimonial  homes  legislation  gives  that  spouse  a 
prima  facie  right  to  an  equal  share  in  the  matrimonial  home; 

c.  that  the  consenting  spouse  may  apply  to  the  court  for  a  deter- 
mination of  the  respective  interests  of  the  spouses  in  the  matri- 
monial home  notwithstanding  the  existence  of  any  agreement 
between  them  in  relation  thereto; 

d.  that  the  consenting  spouse  is  executing  the  document  freely  and 
voluntarily  without  any  compulsion  on  the  part  of  the  other 
spouse;  and 

e.  that  the  spouse  consents  to  the  disposition  for  the  purpose  of 
giving  up,  to  the  extent  necessary  to  give  effect  to  the  disposi- 
tion, the  right  given  by  the  legislation  to  an  equal  share  in  the 
matrimonial  home. 

96.  Subject  to  the  recommendation  in  paragraphs  97  and  98,  as  be- 
tween themselves,  spouses  should  be  free  to  vary  their  beneficial 
interests  in  the  matrimonial  home  by  agreement,  express  or  implied. 

97.  The  form  of  consent  described  in  paragraph  95  of  our  recom- 
mendations should  also  be  required  to  accompany  any  conveyance 
between  spouses  wherein  title  to  the  matrimonial  home  is  to  vest 
solely  in  the  name  of  one  of  the  spouses.  Where  a  consent  is  given 
to  such  a  conveyance  and  the  spouses  anticipate  their  continuing 
in  joint  occupation  of  the  home,  the  non-titled  spouse  should  be 
deemed  to  have  retained  a  right  of  occupancy  therein  which  will 
only  be  relinquished  or  defeated  by  a  subsequent  release  or  an 
order  of  the  court. 

98.  Consensual  arrangements  between  spouses  purporting  to  alter  their 
presumptive  equal  shares  in  the  matrimonial  home  should  be  sub- 
ject, in  the  event  of  a  dispute,  to  broad  powers  in  the  court  to  set 
aside  or  vary  such  arrangements,  to  restore  the  presumptive  rights 
of  either  spouse,  or  to  make  any  other  order  that  seems  just  in  the 
circumstances,  whether  or  not  such  order  has  the  effect  of  varying 
property  rights  between  the  spouses. 

99.  In  giving  the  legislation  which  implements  these  proposals  retro- 
spective effect,  it  should  be  provided: 

a.  that  the  principle  of  co-ownership  should  not  apply  to  matri- 
monial homes  that  were,  on  the  effective  date  of  the  legislation, 
registered  solely  in  the  name  of  a  wife,  unless  there  is  evidence 
sufficient  to  satisfy  a  court  that  the  spouses  have  agreed  to  share 
the  beneficial  interest  therein,  and 

b.  that  existing  security  interests  of  third  parties  (including  execu- 
tion creditors)  in  a  matrimonial  home,  as  of  the  effective  date 
of  such  legislation,  are  expressly  preserved  and,  except  for 
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those  provisions  governing  the  procedure  to  be  followed  in  the 
realization  of  a  security  interest  in  a  matrimonial  home,  are 
unaffected  by  it,  and 

c.    in  all  other  respects,  the  legislation  is  to  have  retrospective 
effect  only  as  between  spouses. 

100.  The  principle  of  co-ownership  should  not  operate  so  as  to  preclude 
a  donor  of  a  matrimonial  home  (or  of  funds  to  be  used  to  acquire 
such  an  asset)  from  transferring  the  entire  beneficial  interest  therein 
by  way  of  gift  to  one  of  the  spouses  where  it  is  the  donor's  inten- 
tion to  benefit  only  that  spouse. 

101.  The  beneficial  interest  of  a  non-titled  spouse  in  the  matrimonial 
home  should  prevail  over  the  claims  of  purchasers,  mortgagees  and 
creditors  who  transact  solely  with  the  spouse  holding  title.  Third 
parties  seeking  to  acquire,  or  to  secure,  a  beneficial  interest  in 
residential  premises  should  be  obliged  to  satisfy  themselves  that 
the  subject  property  is  not  a  matrimonial  home  or  to  require  the 
consent  of  the  non-titled  spouse  in  the  prescribed  form. 

102.  As  between  spouses  and  third  parties,  any  sale,  charge  or  other 
dealings  with  the  matrimonial  home  without  the  consent  of  both 
spouses  or  a  court  order  dispensing  with  consent,  should  be  void- 
able at  the  option  of  the  non-consenting  spouse,  but  only  upon  an 
apphcation  to  the  court. 

103.  The  court  should  be  empowered  to  order  that  the  consent  of  a 
non-titled  spouse  be  dispensed  with  in  a  particular  transaction  upon 
such  terms  and  conditions  as  seem  just  where  such  consent  cannot 
be  readily  obtained  or  where  it  is  being  unreasonably  withheld 
having  regard  to  aU  the  circumstances. 

104.  If  a  matrimonial  home  is  sold  by  one  spouse  without  the  written 
consent  of  the  other  spouse,  or  without  a  court  order  dispensing 
with  consent  having  been  obtained,  the  non-consenting  spouse 
should  have  a  claim  against  the  other  spouse  for  one-half  the  pro- 
ceeds of  the  sale,  or  the  right  to  apply  to  the  court  to  have  the  sale 
set  aside  and  for  such  other  relief  as  the  court  may  deem  just. 

105.  If  the  home  is  mortgaged  by  one  spouse  without  the  consent  of  the 
other  spouse,  the  security  acquired  thereby  should  in  no  event  be 
realized  for  an  amount  in  excess  of  the  actual  value  of  the  bene- 
ficial interest  of  the  titled  spouse.  In  such  circumstances,  no  sale  of 
the  home  should  be  permitted  under  the  mortgage  except  upon 
order  of  the  court  and  subject  to  the  rights  of  the  other  spouse. 

106.  A  non-consenting  spouse  who  has  notice  of  an  impending  trans- 
action involving  the  matrimonial  home  should  be  able  to  apply  to 
the  court  for  an  injunction  to  restrain  the  other  spouse  from  pro- 
ceeding with  the  transaction.  If  the  spouses  are  subject  to  the  matri- 
monial property  regime,  the  non-consenting  spouse  will  have  the 
additional  remedy  of  applying  to  the  court  for  a  winding-up  of  the 
matrimonial  property  regime,  and  with  it  the  assessment  of  an 
equalizing  claim. 

107.  Where  co-ownership  applies  and  a  matrimonial  home  is  sold  and 
the  proceeds  of  the  sale  are  applied  to  the  purchase  of  another 
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matrimonial  home,  the  rights  of  ownership,  occupation  and  control 
in  favour  of  both  spouses  should  then  attach  to  the  co-ownership 
of  the  subsequently  acquired  matrimonial  home. 

108.  Where  a  single  person  owns  a  mortgaged  dwelUng  house  and  later 
marries,  bringing  the  mortgaged  premises  into  the  marriage  as  the 
matrimonial  home,  the  non-titled  spouse  will  acquire  rights  of  co- 
ownership  in  the  premises.  The  non-mortgagor  spouse  should  be 
given  the  right  to  step  into  the  shoes  of  the  mortgagor  spouse  in 
foreclosure  or  sale  proceedings,  to  be  added  as  a  party  in  any  such 
proceedings,  to  rely  on  any  defence  available  to  the  mortgagor 
spouse,  to  assume  the  obHgation  for  discharging  any  arrears  of 
payments  under  the  mortgage,  to  make  continuing  payments  on 
the  mortgage  loan  and  to  receive  a  good  discharge  therefor,  and  to 
assume  the  responsibility  for  the  performance  of  any  of  the  mort- 
gagor's covenants  in  the  mortgage. 

Subject  to  these  provisions,  corollary  rights  of  the  mortgagee  should 
be  preserved. 

109.  Where  the  mortgage  is  secured  on  residential  property,  and  the 
mortgagee  knows  or  learns  at  any  time  before  or  during  the  pro- 
ceedings to  recover  possession  that  the  mortgagor  owner  is  mar- 
ried, the  mortgagee  should  have  the  duty  to  inquire  as  to  whether 
the  mortgage  is  secured  on  the  matrimonial  home.  If  so,  the  mort- 
gagee should  be  required  to  give  notice  to  the  non-mortgagor 
spouse  of  the  former's  intentions  with  respect  to  proceedings  for 
recovery  of  possession. 

110.  The  above-stated  principles  should  apply  equally  to  premises  ac- 
quired by  one  of  the  spouses  during  marriage  and  are  subject  to  a 
mortgage  at  the  date  when  they  became  the  matrimonial  home. 

111.  The  consent  of  the  non-titled  spouse  to  a  mortgage  of  the  matri- 
monial home  should  be  deemed  to  have  no  force  other  than  to  give 
full  effect  to  the  rights  of  the  mortgagee. 

112.  When  the  spouses  are  subject  to  the  matrimonial  property  regime 
and  that  regime  is  terminated,  for  whatever  reason  inter  vivos, 
whether  the  title  to  the  matrimonial  home  is  held  in  the  name  of 
one  of  the  spouses  or  as  joint  tenants,  the  net  value  of  the  matri- 
monial home  should  be  determined  and  one-half  of  that  amount 
added  to  the  net  estate  of  each  spouse  for  the  purpose  of  estabUsh- 
ing  the  creditor  spouse  and  the  amount  of  the  equalizing  claim 
owing  by  the  debtor  spouse. 

113.  Where  the  spouses  are  subject  to  the  matrimonial  property  regime, 
and  that  regime  is  terminated  by  the  death  of  one  of  the  spouses, 
the  same  principle  as  outlined  in  recommendation  112  should 
apply,  except  where  the  title  to  the  matrimonial  home  is  held  in 
the  names  of  both  spouses  as  joint  tenants.  In  the  latter  event,  the 
parties  shall  be  deemed  to  have  agreed  that  the  entire  beneficial 
interest  in  the  home  should  pass,  on  death,  to  the  survivor. 

114.  Where  the  spouses  are  not  subject  to  the  matrimonial  property 
regime,  and  one  spouse  dies,  title  standing  in  the  name  of  one  of 
the  spouses,  there  should  be  an  equal  division  of  the  net  value  of 
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the  matrimonial  home,  subject  to  such  extended  occupational  rights 
as  may  be  granted  pursuant  to  recommendation  117. 

If  title  stands  in  the  joint  names  of  the  spouses  as  joint  tenants, 
effect  should  be  given  to  the  joint  tenancy  in  passing  the  full  bene- 
ficial interest  to  the  survivor. 

115.  Both  leasehold  and  life  interests  should  be  excluded  from  co- 
ov^nership  of  the  matrimonial  home. 

116.  The  occupational  rights  of  the  spouses  in  the  matrimonial  home 
should  prevail,  prima  facie,  over  any  rights  to  partition  and  sale, 
and  this  principle  should  be  clearly  expressed  by  statute. 

117.  The  court  should  have  a  general,  statutory  power  to  provide  for  an 
extension  of  occupational  rights  of  one  of  the  spouses. 

118.  Where  disputes  arise  between  the  spouses  concerning  the  identifica- 
tion of  the  matrimonial  home,  its  occupation  or  sale,  and  other 
matters  concerning  its  administration  and  disposition,  the  court 
should  have  power  on  summary  application,  to  make  such  order  as 
it  may  deem  just  in  accordance  with  the  tenor  and  spirit  of  matri- 
monial law  rather  than  strict  property  law  principles. 

119.  The  rights  to  dower  and  curtesy  should  be  abolished.  (See  chap- 
ter 14). 

120.  "Household  goods"  should  include  furniture  and  effects  used  in  or 
reasonably  necessary  to  the  running  of  a  home.  In  particular  cases 
the  decision  as  to  what  are  or  are  not  household  goods  should  be 
made  by  having  regard  to  the  spouses'  standard  of  living,  their 
resources  available  to  replace  any  item,  and  the  needs,  health  and 
welfare  of  the  spouses  and  children.  Purely  personal  items  and 
goods  used  by  a  spouse  for  business  purposes  should  be  excluded. 

121.  A  spouse  in  occupation  of  the  matrimonial  home  should  be  en- 
titled to  the  continued  use  and  enjoyment  of  the  household  goods 
until  that  right  is  varied  or  terminated  by  agreement  or  by  a  court 
order. 

122.  In  the  event  of  a  dispute,  neither  spouse  should  be  entitled  to 
remove  any  of  the  household  goods  without  the  consent  of  the  other 
spouse  or  leave  of  the  court. 

123.  The  court  should  have  power  to  make  orders  concerning  the  use 
and  enjoyment  of  the  household  goods  on  the  application  of  either 
spouse  in  separate  proceedings  or  in  proceedings  to  determine 
occupational  rights  in  the  matrimonial  home. 

124.  In  determining  an  application  relating  to  the  use  and  enjoyment 
of  the  household  goods  the  court  should  have  the  power  to  make 
such  order  as  it  thinks  just  and  reasonable  having  regard  to  the 
conduct  of  the  spouses  in  relation  to  each  other  and  otherwise,  to 
their  respective  needs  and  financial  resources,  to  the  needs  of  any 
children  and  to  all  the  circumstances  of  the  case. 

125.  On  an  application  relating  to  the  use  and  enjoyment  of  the  house- 
hold goods,  the  orders  which  the  court  may  make  should  include 
the  following: 
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(1)  an  order  requiring  either  spouse  to  allow  the  other  spouse  to 
have  the  use  and  enjoyment  of  the  household  goods; 

(2)  an  order  restraining  either  spouse  from  removing  the  household 
goods  from  the  use  and  enjoyment  of  the  other  spouse  or  from 
making  any  disposition  with  the  intention  of  depriving  the  other 
spouse  of  their  use  and  enjoyment; 

(3)  an  order  requiring  a  spouse  to  restore  or  deliver  the  household 
goods  to  the  other  spouse; 

(4)  an  order  regulating  or  terminating  the  right  of  either  spouse  to 
the  use  and  enjoyment  of  any  of  the  household  goods. 

126.  The  court  should  have  power  to  make  an  order  extending  the  right 
to  use  and  enjoy  household  goods  beyond  the  termination  of  the 
marriage  either  by  death  or  divorce,  or  annulment. 

127.  In  cases  of  conditional  sales,  in  every  case  where  the  purchaser's 
failure  to  make  regular  payments  on  household  goods,  then  the 
purchaser's  spouse  having  use  and  enjoyment  rights  should  be  en- 
titled to  pay  instalments  and  other  charges  due  under  the  condi- 
tional sales  agreement,  and  the  conditional  vendor  should  be 
obliged  to  accept  these  payments.  The  purchaser's  spouse  should 
also  have  the  right  to  be  joined  as  a  party  in  any  legal  proceedings 
arising  out  of  the  conditional  sales  agreement  and  should  be  able 
to  rely  on  any  defence  which  would  have  been  available  to  the 
purchaser  spouse. 

128.  On  an  application  by  one  spouse  against  the  other  spouse  concern- 
ing the  use  and  enjoyment  of  any  item  in  respect  of  which  a  third 
party  has  an  interest  under  a  conditional  sales  agreement,  the  court 
should  be  empowered  to  order  either  spouse  to  discharge  any 
liabilities  in  respect  of  that  item,  but  such  order  should  be  effective 
only  between  the  spouses  and  should  not  impose  liability  on  a 
spouse  directly  enforceable  by  a  third  party;  nor  should  it  relieve 
a  spouse  of  any  liability  to  a  third  party  under  a  conditional  sales 
agreement. 

129.  The  same  protection  afforded  to  the  non-owner  spouse,  of  house- 
hold goods  under  conditional  sale  agreements  but  subject  to  use 
and  enjoyment  rights  as  against  the  purchaser  spouse,  should  apply 
to  all  "near  sale"  transactions,  chattel  mortgages  and  the  like. 

130.  Payments  made  by  a  purchaser's  spouse  should  give  rise  to  a  bene- 
ficial interest  in  that  spouse. 

131.  The  vendor  who  is  brought  into  a  relationship  with  the  purchaser's 
spouse  pursuant  to  these  proposals,  however,  should  be  able  to 
treat  that  spouse  as  the  purchaser's  agent  for  all  purposes  of  the 
transaction,  including  eventual  transfer  of  title  to  the  purchaser, 
regardless  of  which  spouse  in  fact  made  the  payments. 

132.  Where  there  is  an  extension  of  the  right  to  use  and  enjoy  the  house- 
hold goods  by  a  court  order,  the  court  should  have  power  with 
respect  to  the  goods  that  have  not  been  fully  paid  for,  to  make 
an  order  for  mandatory  assignment  of  the  purchaser's  rights  under 
the  agreement  to  the  spouse  awarded  possession  of  the  goods, 
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whether  or  not  the  agreement  purports  to  be  assignable.  The  spouse 
to  whom  possession  was  awarded  would  thereby  become  directly 
liable  to  the  vendor  and  would  take  title  upon  completion  of  pay- 
ments. At  the  same  time  the  court  should  be  empowered  to  make 
an  order  for  reimbursement  of  the  amount  of  the  purchasing 
spouse's  beneficial  interests  extinguished  by  transfer  to  the  spouse 
awarded  possession  of  the  goods. 

133.  Where  a  marriage  is  not  terminated,  but  a  beneficial  interest  has 
arisen  in  a  spouse  who  has  stepped  into  the  shoes  of  the  purchaser 
of  household  goods  subject  to  use  and  enjoyment  rights,  disputes 
over  the  allocation  and  extent  of  beneficial  interests  should  be 
capable  of  resolution  by  a  summary  application  to  the  court. 

134.  The  Commission's  proposals  for  securing  the  use  and  enjoyment 
of  household  goods  (recommendations  120  to  133,  inclusive) 
should  apply  as  well  to  disputes  between  spouses  who  reside  in 
leasehold  premises. 

135.  In  all  proceedings,  including  divorce  proceedings,  where  issues  are 
raised  that  touch  or  concern  the  proprietary  or  occupational  rights 
of  spouses  in  a  matrimonial  home,  or  their  rights  to  the  use  and 
enjoyment  of  household  goods,  the  court  should  be  enabled,  without 
requiring  that  separate  proceedings  be  taken,  to  make  orders  con- 
cerning the  matters  dealt  with  in  these  recommendations. 

136.  Policies  insuring  the  matrimonial  home  against  fire  and  supple- 
mental perils  should  ensure  for  the  benefit  of  non-titled  spouses  to 
the  extent  of  their  interest  in  the  home,  in  order  that  their  position 
as  co-owners  or  as  occupants  of  the  matrimonial  home  is  not  preju- 
diced for  the  sole  reason  that  they  are  not  parties  to  the  insurance 
contract. 

Chapter  13     Succession 

137.  Where  a  spouse  dies  intestate  leaving  one  or  more  infant  children 
of  a  former  marriage  and  a  surviving  spouse  of  the  second  mar- 
riage, the  present  law  directs  that  no  preferential  share  is  payable 
to  the  surviving  spouse.  This  provision  in  section  13  of  The  Devo- 
lution of  Estates  Act  should  be  repealed. 

138.  Where  a  spouse  dies  intestate  leaving  a  surviving  spouse  but  no 
child  or  children  or  the  legal  representatives  of  deceased  children 
the  surviving  spouse  should  be  entitled  to  receive  the  entire  estate. 

139.  Where  a  person  dies  intestate  leaving  a  surviving  spouse  and  a 
child  or  children  or  the  legal  representatives  of  deceased  children 
the  estate,  subject  to  the  payment  of  the  preferential  share,  should 
be  distributed  as  follows: 

a.  If  the  intestate  dies  leaving  a  surviving  spouse  and  one  child, 
one-half  of  the  estate  shall  go  to  the  surviving  spouse. 

b.  If  the  intestate  dies  leaving  a  surviving  spouse  and  children, 
one-third  of  the  estate  shall  go  to  the  surviving  spouse. 

c.  If  a  child  dies  leaving  issue  and  the  issue  is  alive  at  the  date 
of  the  intestate's  death,  the  surviving  spouse  shall  take  the 
same  share  of  the  estate  as  if  the  child  had  been  living  at 
that  date. 
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d.  Where  the  intestate  dies  leaving  issue,  the  estate  shall  be  dis- 
tributed, subject  to  the  rights  of  the  surviving  spouse,  if  any, 
per  stirpes,  among  the  issue  except  where  the  lineal  descend- 
ants are  all  of  the  same  degree  of  kindred  to  the  intestate  in 
which  case  the  issue  take  per  capita. 

140.  The  repeal  of  the  dower  right  will  eliminate  any  disentitlement, 
based  on  the  status  of  that  right,  of  the  widow  from  sharing  in 
her  deceased  husband's  estate  on  intestacy.  No  new  form  of  dis- 
entitlement should  be  substituted.  If  it  is  thought  that  some  new 
form  of  disentitlement  is  necessary  or  desirable  such  a  provision 
should  apply  to  both  the  husband  and  the  wife. 

141.  The  rights  of  illegitimate  children  to  share  under  the  intestate 
succession  laws  should  be  those  recommended  for  enactment  in 
the  Commission's  Report  on  Family  Law,  Part  III,  Children. 

142.  Where  a  person  dies  intestate  leaving  no  surviving  spouse  or  lineal 
descendants  the  estate  should  be  distributed  as  follows: 

a.  If  an  intestate  dies  leaving  no  widow  or  issue,  his  estate  shall 
go  to  his  father  and  mother  in  equal  shares  if  both  are  living, 
but  if  either  of  them  is  dead  the  estate  shall  go  to  the  survivor. 

b.  If  an  intestate  dies  leaving  no  widow,  issue,  father  or  mother,  his 
estate  shall  go  to  his  brothers  and  sisters  in  equal  shares,  and 
if  any  brother  or  sister  is  dead,  the  children  of  the  deceased 
brother  or  sister  shall  take  the  share  their  parent  would  have 
taken  if  living. 

c.  If  an  intestate  dies  leaving  no  widow,  issue,  father,  mother, 
brother  or  sister,  his  estate  shall  go  to  his  nephews  and  nieces 
in  equal  shares  and  in  no  case  shall  representation  be  ad- 
mitted. 

d.  If  an  intestate  dies  leaving  no  widow,  issue,  father,  mother, 
brother,  sister,  nephew  or  niece,  his  estate  shall  go  in  equal 
shares  to  the  next  of  kin  of  equal  degree  of  consanguinity  to 
the  intestate  and  in  no  case  shall  representation  be  admitted. 

e.  For  the  purposes  of  the  laws  of  intestate  succession,  degrees 
of  kindred  shall  be  computed  by  counting  upward  from  the 
intestate  to  the  nearest  common  ancestor  and  then  downward 
to  the  relative;  and  the  kindred  of  the  half-blood  shall  inherit 
equally  with  those  of  the  whole-blood  in  the  same  degree. 

f.  Descendants  and  relatives  of  the  intestate,  begotten  before  his 
death  but  born  thereafter,  shall  inherit  as  if  they  had  been 
born  in  the  lifetime  of  the  intestate  and  had  survived. 

g.  In  accordance  with  previous  recommendations  the  estate  of  a 
woman  dying  intestate  shall  be  distributed  in  the  same  pro- 
portions and  in  the  same  manner  as  the  estate  of  a  man  so 
dying,  with  the  widower  being  entitled  to  the  same  benefits  as 
those  prescribed  above  for  the  widow. 

143.  Where  the  deceased  who  is  subject  to  the  matrimonial  property 
regime  dies  intestate  leaving  a  surviving  spouse  and  issue  and  the 
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value  of  the  equalizing  claim  exceeds  $50,000,  the  surviving 
spouse  should  not  be  entitled  to  any  preferential  share.  If,  how- 
ever, the  value  of  the  equalizing  claim  is  less  than  $50,000,  the 
surviving  spouse  should  be  entitled  to  receive  a  preferential  share 
sufficient  to  increase  the  equalizing  claim  to  that  amount.  The 
surviving  spouse's  distributive  share  should  be  unaffected  by  the 
equalizing  claim. 

144.  Where  two  or  more  persons  die  at  the  same  time  or  in  circum- 
stances rendering  it  uncertain  which  of  them  survived  the  other 
or  others,  the  estate  of  each  such  person  shall  be  distributed 
separately.  These  provisions  should  be  subject  to  sections  197  and 
260  of  The  Insurance  Act,  section  36  of  The  Wills  Act  and  any 
provisions  contained  in  the  will  of  the  testator  specially  directed 
to  cover  these  eventualities. 

145.  Where  husband  and  wife  who  are  subject  to  the  matrimonial 
property  regime  die  at  the  same  tune  or  in  circumstances  render- 
ing it  uncertain  which  of  them  survived  the  other,  the  equalizing 
claim  should  be  applied  to  their  estates  and  thereafter  the  estate 
of  each  spouse  should  be  distributed  separately  as  if  there  were 
no  surviving  spouse. 

146.  In  view  of  the  other  recommendations  contained  in  this  report 
there  should  be  no  enactment  of  a  "forced  share"  provision  reduc- 
ing the  amount  of  property  which  is  subject  to  testamentary  dis- 
position. 

147.  A  spouse  subject  to  the  matrimonial  property  regime  who  makes 
a  testamentary  disposition  in  favour  of  his  or  her  spouse  should 
be  taken  as  intended  to  confer  a  benefit  on  the  beneficiary  spouse 
in  addition  to  any  equalizing  claim  that  may  be  payable  by  the 
estate  of  the  deceased  spouse. 

148.  An  equalizing  claim  should  have  priority  over  all  legacies,  and 
other  testamentary  dispositions,  with  the  exception  of  a  legacy 
given  in  satisfaction  of  a  debt.  If  the  payment  of  an  equalizing 
claim  will  leave  insufficient  property  in  the  hands  of  the  personal 
representative  to  make  the  specific  or  general  distribution  directed 
by  the  testator  in  his  will,  then  the  ordinary  rules  of  abatement 
should  apply. 

149.  The  Commission  reaffirms  the  recommendations  of  its  previous 
report  for  the  enactment  of  The  Uniform  Wills  Act. 

Chapter  14     Other  Consequential  or  Necessary  Changes 
IN  Matrimonial  Property  Law 

150.  Where  any  question  arises  as  to  the  right  of  a  husband  or  wife 
to  any  allowance  or  money  furnished  by  one  spouse  to  the  other 
for  the  expenses  of  the  matrimonial  home  or  for  similar  purposes, 
or  to  any  property  acquired  out  of  such  money,  the  money  or 
property  shall,  in  the  absence  of  any  agreement  between  them  to 
the  contrary,  be  treated  as  belonging  to  the  husband  and  wife  in 
equal  shares  as  joint  tenants. 
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151.  Money  in  a  joint  bank  account  or  a  common  fund,  in  the  absence 
of  an  agreement  to  the  contrary,  should  be  treated  as  belonging 
to  the  husband  and  wife  in  equal  shares  as  joint  tenants.  The 
same  result  should  obtain  with  respect  to  property  acquired  out 
of  a  joint  bank  account  or  common  fund,  subject,  however,  not 
only  to  any  agreement  to  the  contrary,  but  also  to  an  exception 
where  the  nature  of  the  property  (such  as  clothing)  makes  it 
obvious  that  it  is  intended  that  the  property  belong  to  one  spouse 
absolutely. 

152.  Where  one  spouse,  whether  husband  or  wife,  acquires  property 
and  causes  the  title  to  be  placed  in  the  name  of  the  other,  then,  in 
the  absence  of  evidence  of  a  contrary  intention,  the  transaction 
should  be  considered  as  one  of  gift. 

153.  Dum  casta  clauses,  when  contained  in  separation  agreements, 
should  be  deemed  to  have  no  effect  upon  the  obligation  to  main- 
tain except  insofar  as  the  maintaining  spouse,  as  a  defence  to  any 
action  brought  under  the  agreement,  can  show  that  the  failure 
to  remain  chaste  has  reduced  the  financial  need  of  the  other  spouse. 

154.  Section  12  of  The  Married  Women's  Property  Act  should  be  re- 
pealed and  re-enacted  in  such  a  way  as  to  provide  for  the  summary 
settlement  of  disputes  between  spouses  in  matters  arising  out  of 
any  legislation  implementing  the  proposals  in  this  report,  as  well 
as  other  property  questions,  giving  the  court  broad  powers  to  deal 
with  novel  and  unanticipated  issues. 

155.  The  jurisdiction  contemplated  in  the  proposed  revision  of  section 
12  should  be  conferred  upon  the  integrated  Family  Court  at  such 
time  as  that  court  comes  into  existence. 

156.  The  present  legal  incapacity  of  a  married  woman  to  act  as  guardian 
ad  litem  or  next  friend  should  be  removed. 

157.  The  property  interest  of  tenancy  by  entireties  should  be  abolished. 

158.  Section  13(2)  of  The  Conveyancing  and  Law  of  Property  Act 
should  be  amended  to  provide  that  where  in  the  circumstances 
dealt  with  m  section  13(1)  the  two  persons  are  married  to  each 
other  they  take  as  joint  tenants  unless  a  contrary  intention  suffi- 
ciently appears  on  the  face  of  the  document  that  they  are  to  take 
as  tenants  in  common. 

159.  All  property  which,  (a)  at  the  date  of  legislation  abolishing  the 
doctrine,  was  the  separate  property  of  a  married  woman  or  held 
for  her  separate  use  in  equity;  or  (b)  belongs  to  a  married  woman 
on  her  marriage  after  the  abolition  of  the  doctrine;  or  (c)  after 
the  enactment  of  the  repealing  legislation,  is  acquired  by  or 
devolves  upon  a  married  woman,  should  belong  to  her  in  all  re- 
spects as  if  she  were  an  unmarried  woman  and  may  be  disposed 
of  accordingly. 

160.  The  doctrine  of  restraints  on  anticipation  with  respect  to  married 
women's  separate  property  should  be  abolished,  existing  restraints 
should  be  declared  to  be  inoperative  and  new  restraints  should 
be  prohibited. 
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161.  The  doctrines  of  dower  and  curtesy  should  be  abolished.  Where 
both  spouses  are  living,  the  rights  recommended  in  chapter  12 
should  replace  dower  inchoate.  In  those  marriages  that  have  been 
terminated  by  the  death  of  the  husband  before  the  effective  date  of 
the  new  legislation,  vested  rights  to  dower  consummate  should  be 
preserved.  It  will  also  be  necessary  to  preserve  the  rights  of 
widows  in  this  class  to  elect  between  dower  and  their  rights  imder 
The  Devolution  of  Estates  Act.  In  those  marriages  that  have  ter- 
minated by  the  death  of  the  wife  before  the  effective  date  of  the 
new  legislation,  and  six  months  have  not  passed  since  the  death, 
it  will  be  necessary  as  a  transitional  matter,  to  preserve  the  right 
of  the  widower  to  elect  to  take  his  estate  by  the  curtesy. 

162.  The  common  law  doctrine  of  unity  of  legal  personality  of  husband 
and  wife  should  be  abolished. 

163.  The  court  should  be  given  jurisdiction  under  section  12  of  The 
Married  Women's  Property  Act  notwithstanding  that  the  property 
or  money  which  is  in  dispute  has  been  disposed  of  by  the  spouse 
having  possession  or  control  over  it,  or  is  otherwise  not  in  exist- 
ence at  the  time  of  the  application. 

164.  Where  a  man  and  a  woman,  not  being  married  to  each  other,  have 
lived  together  as  husband  and  wife  for  a  period  of  not  less  than 
two  years,  the  mutual  eligibility  for  maintenance  which  is  available 
under  the  revised  maintenance  proposals  to  husbands  and  wives 
should  also  be  available  to  these  persons  during  their  joint  lives 
while  living  together  as  husband  and  wife,  but  are  not  married. 

165.  Where  a  man  and  a  woman  who,  not  being  married  to  each  other, 
have  lived  together  as  husband  and  wife  for  a  period  of  not  less 
than  two  years,  and  made  contractual  arrangements  with  respect 
to  their  union,  that  such  contracts  should  no  longer  be  capable 
of  being  defeated  on  the  ground  that  contracts  made  in  such  cir- 
cumstances are  based  on  an  illegal  consideration. 

CONCLUSION 

Throughout  this  report  reference  has  been  made  to  a  substantial 
number  of  persons  and  associations,  both  legal  and  lay,  in  jurisdictions 
within  Canada  and  abroad,  whom  we  have  consulted  at  various  stages 
during  the  course  of  conduct  of  the  research  and  the  preparation  of  the 
report.  We  record  here  our  thanks  and  appreciation  to  all  of  them  for 
their  helpful  comments  and  assistance  generally. 

Special  acknowledgment  is  made  of  the  outstanding  contribution 
of  Professor  Ian  F.  G.  Baxter,  Faculty  of  Law,  University  of  Toronto, 
Director  of  the  Project  on  Family  Law;  the  members  of  his  research 
team;  and  Miss  Maureen  J.  Sabia,  Mr.  Edward  F.  Ryan  and  Mr.  Lyle  S. 
Fairbairn  while  members  of  the  legal  staff  of  the  Commission.  Though 
the  report  may  not  contain  all  that  they  would  have  wished,  nevertheless, 
they  will  find  in  it  much  that  is  familiar. 

The  appearance  of  the  report  has  been  delayed  because  the  arduous 
task  of  completing  it  was  interrupted  for  a  substantial  period  while  the 
efforts  of  the  Commission  were  diverted  to  the  work  on  the  reference  and 
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preparation  of  the  Report  on  Administration  of  Ontario  Courts.  The  task 
has  also  been  protracted  because  the  Commission  seized  upon  the  oppor- 
tunity and  accepted  the  responsibility  for  formulating  a  complete  and 
comprehensive  scheme  of  law  governing  property  relations  of  persons 
across  the  broad  spectrum  of  the  family  relations.  We  resisted  temptation 
to  deal  with  these  matters  piecemeal  because  of  our  settled  conviction 
that  what  was  required  was  a  single,  rational,  and  remedial  presentation 
of  the  whole. 

All  of  which  is  respectfully  submitted, 
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Chairman 
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WILLIAM  R.  POOLE, 
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APPENDIX  A 
WHAT  OTHERS  HAVE  DONE 


Volume  Two  of  the  Study  prepared  by  the  Research  Team  of  the 
Family  Law  Project  contains  some  400  pages  of  detailed  description  and 
analysis  of  the  laws  of  other  jurisdictions  with  respect  to  family  property 
matters.  This  volume  has  already  been  published  and  distributed  by  the 
Commission.  The  EngHsh  Law  Commission,  in  Pubhshed  Working  Paper 
No.  42,  Family  Property  Law  (26  October  1971),  did  an  extremely  useful 
summary  of  the  general  principles  of  family  property  law  that  prevail  in 
some  of  the  jurisdictions  having  systems  that  are  analogous  in  their  general 
parts  to  the  proposals  for  Ontario  made  in  this  report:  Sweden,  Denmark, 
Norway,  Finland,  Iceland,  Germany,  France,  Holland  and  Quebec.  New 
or  proposed  developments  in  Quebec  and  Israel  were  also  described,  as 
were  the  recommendations  of  the  Research  Team  of  the  Family  Law 
Project  upon  which  this  report  is  based. 

These  foreign  systems  illustrate  two  things.  First,  they  show  that  there 
are  superior  alternatives  to  the  separate  property  regime  that  are  now  in 
operation  in  many  of  the  advanced  industrial  democracies  of  the  world 
that  are  both  viable  and  just.  Secondly,  they  illustrate  that  the  matters 
dealt  with  in  this  report  are  universal  from  the  perspective  of  the  family 
unit  and,  where  the  interests  of  husbands  and  wives  are  concerned,  the 
idea  of  fundamental  fairness  easily  transcends  national  and  cultural  boun- 
daries. 

These  extracts  from  the  Law  Commission  Working  Paper  are  there- 
fore included  here  for  the  purpose  of  providing  a  brief  summary  of  the 
law  and  policy  orientation  in  those  countries  that  have  come  to  grips  with, 
and  in  large  measure,  already  solved,  many  of  the  real  difl&culties  that 
exist  in  Ontario  today.  For  a  more  detailed  treatment,  the  interested 
reader  is  referred  to  Volume  2,  Study  Prepared  by  the  Family  Law 
Project,  Property  Subjects,  1967. 

The  Law  Commission,  Published  Working  Paper  Number  42,  Family 
Property  Law  (26  October  1971 ),  Part  5,  at  pp.  261-75: 


PART  5 
COMMUNITY  OF  PROPERTY 

1     INTRODUCTION 

5.1  In  this  Paper  we  have  considered  various  proposals  under 
which  a  spouse  could  acquire  fixed  property  rights  in  respect  of 
certain  assets  which  under  present  law  would  be  regarded  as  belong- 
ing solely  to  the  other  spouse.  For  example,  co-ownership  of  the 
matrimonial  home  (Part  1)  would  give  each  spouse  an  equal  bene- 
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ficial  interest  in  the  home  irrespective  of  the  legal  title  or  of  financial 
contribution;  legal  rights  of  inheritance  (Part  4)  would  give  the 
surviving  spouse  a  fixed  share  in  the  assets  of  the  deceased  spouse. 
One  objective  of  these  proposals  would  be  to  remedy  the  present 
position  under  which  a  spouse  who  has  no  earnings  or  other  means, 
and  who  is  unable  to  contribute  financially  to  the  acquisition  of  the 
family  assets,  carmot  acquire  any  interest  in  them  except  by  a  gift 
or  bequest  from  the  other  spouse;  but  the  proposals  would  apply 
generally,  and  are  not  limited  to  that  situation. 

5.2  We  now  consider  another  system  of  fixed  property  rights, 
under  which  the  spouses  would  share  certain  of  their  assets  on  the 
termination  of  the  marriage.  We  refer  to  this  loosely  as  a  system  of 
"community  of  property",  although  it  is  only  one  example  of  dif- 
ferent kinds  of  system  called  by  this  name.  In  effect,  under  the  system 
outlined  the  spouses  would  own  their  property  separately  during  mar- 
riage and  would  share  at  the  end  of  the  marriage.  One  justification 
for  such  a  system  can  be  found  in  the  idea  that  marriage  should  be 
considered  as  a  partnership,  in  which  the  spouses  fulfil  different,  but 
equally  important  roles,  and  in  which  they  share  their  gains  and 
losses. 1 

5.3  Systems  of  community  of  property  can  be  divided  into  three 
broad  categories:  full  community ;2  community  of  gains ;2  and  deferred 
community,  or  participation. ^  One  factor  common  to  all  these  systems 
is  that,  either  during  the  marriage  or  on  its  termination,  certain  of 
the  spouses'  property  forms  a  community  in  which  each  has  an 
equal  interest.  Another  factor  common  to  countries  where  com- 
munity of  property  applies  is  that  the  spouses  are  free  at  the  be- 
ginning of  the  marriage  (and  sometimes  later)  to  agree  that  the 
community  regime  should  not  apply  to  their  property;  they  may 
instead  choose  a  different  regime,  including  that  of  separate  property. 
The  details  of  systems  even  those  within  the  same  category,  vary 
enormously,  depending  mainly  on  how  they  deal  with  each  of  the 
following  questions: 

(i)  Does  all  the  property  of  both  spouses  come  within  the 
community,  or  do  certain  categories  of  property  remain 
outside  the  community  as  the  separate  property  of  the 
spouses? 

(ii)  During  the  marriage  does  the  community  property  form 
a  distinct  fund,  or  do  the  spouses  retain  independent 
control  over  their  property  (community  and  separate) 
until  the  time  for  division  of  assets? 

(iii)    If  there  is  a  community  fund,  who  may  exercise  powers 
of  administration  over  it? 


iSee  the  views  of  a  minority  group  of  the  Morton  Commission  favouring  com- 
munity of  property:  paras.  5.25-5.26  below;  Law  Commission,  Report  on 
Financial  Provision  in  Matrimonial  Proceedings,  Law  Com.  No.  25,  para.  78. 

2See  Appendix  I,  p.  317  below. 

3Para.  5.11  ff.,  below. 
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(iv)  Are  there  any  restraints  on  the  powers  of  either  spouse 
to  deal  with  (a)  the  community  fund;  or  (b)  the 
separate  property? 

(v)    To  what  extent  is  a  spouse  hable  for  the  debts  incurred 
by  the  other  spouse  before  and  during  the  marriage? 

(vi)  In  what  circumstances  will  the  community  be  ended  and 
the  assets  divided  between  the  spouses? 

(vii)    When  the  community  is  ended,  does  either  spouse  have 
a  claim  to  any  specific  assets,  or  only  a  money  claim? 

(viii)    Has  the  court  any  power  to  vary  the  shares  of  the 
spouses  and,  if  so,  on  what  grounds? 

5.4  In  this  Paper  it  would  be  impracticable  to  describe  all  the 
systems  of  community.  We  have  examined  the  development  of  com- 
munity systems  in  several  countries,  and  as  a  result  we  have  come  to 
provisional  conclusions  as  to  the  type  of  system  which  we  think  could 
be  considered  for  adaptation  to  English  law. 

5.5  Most  continental  countries  have  had  systems  of  community 
for  many  years.  Although  the  older  systems  differed,  one  from  an- 
other, in  many  respects  they  had  one  feature  in  common:  the  husband 
had  exclusive  rights  of  administration.  This  can,  of  course,  be  com- 
pared with  the  situation  in  England  prior  to  1882.  The  movement 
for  the  emancipation  of  women  brought  with  it  in  all  countries  pres- 
sure to  reform  the  law  of  matrimonial  property.  In  England  the  result 
was  a  separation  of  property.  But  countries  which  already  had  com- 
munity systems  did  not  abandon  them.  Instead,  they  sought  to  im- 
prove the  position  of  married  women  within  the  framework  of  the 
community  system:  in  particular,  by  extending  a  married  woman's 
power  to  administer  certain  property. 

Scandinavia  and  Germany 

5.6  One  significant  development  was  the  introduction  by  the 
Scandinavian  countries  in  the  1920s  of  a  system  of  community  incor- 
porating a  new  principle."*  This  principle  was  that  during  marriage 
each  spouse  should  have  equal  rights  to  acquire,  deal  and  dispose  of 
property  independently  of  each  other,  but  at  the  end  of  marriage  each 
should  have  a  half  share  of  the  total  remaining  property  of  both 
spouses.  The  system  is  still  in  force  in  Sweden,  Norway,  Denmark, 
Finland  and  Iceland. 

5.7  The  old  German  law  included  a  system  of  community:  the 
husband  enjoyed  rights  of  administration.  In  1957  the  Law  on  Equal 
Rights  of  Men  and  Women  introduced  a  new  statutory  regime  for 
matrimonial  property  (Zugewinngemeinschaft).^  As  imder  the  Scandi- 
navian laws,  each  spouse  retains  equal  and  independent  power  to  ovm 
and  administer  property  during  marriage.  At  the  end  of  marriage  each 
is  entitled  to  half  the  surplus,  i.e.  the  amount  by  which  the  total  of 


41.  M.  Pedersen,  "Matrimonial  Property  Law  in  Denmark"  (1965)  28  M.L.R. 

137-138. 
SCohn,  Manual  of  German  Law,  Vol.  1  (2nd  ed.  1968)  s.  510;  Miiller-Freienfels, 

"Equality  of  Husband  and  Wife  in  Family  Law"  (1959)  8  LC.L.Q.  249. 
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the  property  owned  by  both  of  them  at  the  end  of  the  marriage 
exceeds  the  value  of  the  property  owned  by  them  before  the  mar- 
riage. While  under  German  and  Scandinavian  law  spouses  may  con- 
tract out  of  the  statutory  system,  we  are  informed  that  few  do  so.^ 

France 


5.8  In  France,  the  traditional  system  of  full  community  under 
which  the  husband  administered  the  property  has  been  transformed 
over  the  years  by  laws  allowing  married  women  to  control  and  man- 
age their  own  earnings  and  savings.  A  major  reform  of  the  system 
was  effected  in  1965.  Prior  to  this  reform  a  social  survey  was  con- 
ducted, which  showed  that  most  people  thought  a  community  regime 
of  some  sort  preferable  to  a  separate  property  regime.'^  Even  under 
the  old  law  it  seems  that  no  more  than  7  per  cent  of  married  couples 
contracted  for  regime  of  separate  property.^  The  terms  of  the  new 
regime,  called  community  of  acquests,  were  fiercely  contested,  par- 
ticularly as  regards  the  spouses'  powers  of  management.  The  result 
was  a  compromise:  the  husband  is  the  nominal  head  of  the  com- 
munity with  powers  of  management  over  it,  but  the  wife's  consent 
must  be  obtained  for  many  transactions,  and  she  is  given  independent 
power  to  administer  her  separate  property.^  The  property  falling  into 
the  community  is  limited  to  that  acquired  during  the  marriage  other 
than  by  gift  or  inheritance;  but  each  spouse's  income  and  earnings 
remain  the  separate  property  of  that  spouse.  It  has  been  said  that  the 
regime  is  more  separatist  than  community.  ^^  The  overall  effect  is 
similar  to  that  under  the  Scandinavian  and  German  regimes. 

Quebec  and  Ontario 

5.9  Quebec  has  introduced  reforms  to  its  traditional  matrimonial 

regime  which  was  based  on  French  law.  The  new  regime  is  based  on 

Scandinavian  and  German  law;!^  it  allows  the  spouses  independent 

powers  of  ownership  and  management  during  marriage.  At  the  end 

of  marriage  all  property  acquired  during  the  marriage  other  than  by 

gift  or  inheritance  is  subject  to  partition.  Ontario,  which  at  present 

has  separation  of  property,  is  moving  towards  the  Scandinavian  and 

German  systems  of  community.  The  reasons  for  these  developments 

in  the  French  and  English  Provinces  of  Canada  are  indicated  in 

the  Report  of  the  Royal  Commission  on  the  Status  of  Women  in 
Canada:  12 


6Pederson  (1965)  28  M.L.R.,  at  139. 

7(1967)  29  Sondages:  revue  frangaise  de  V opinion  publique  41-43. 

Hbid.  pp.  19,  23. 

9See  Amos  and  Walton's  Introduction  to  French  Law  (3rd  ed.  1967)  p.  382. 

lOMazeaud,  Legons  de  Droit  Civil,  Tome  4,  Vol.  1,  Regimes  matrimoniaux  (2nd 
ed.  1966)  pp.  112-115. 

iiStatutes  of  Quebec,  1969,  c.  77  (in  force  1  July  1970),  implements  the  Report 
of  the  Matrimonial  Regimes  Committee  of  the  Civil  Code  Reform  Commission, 
1966.  According  to  the  Report,  over  a  5  year  period  70%  of  persons  marrying 
adopted  a  regime  different  from  that  in  force  under  the  old  law:  para.  6;  see 
also  para.  9. 

121970,  Chapter  4,  "Women  and  the  Family",  para.  89,  p.  246;  Recommendation 
No.  107,  p.  410. 
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"[W]e  recommend  that  those  provinces  and  territories,  which 
have  not  already  done  so,  amend  their  law  in  order  to  recognize 
the  concept  of  equal  partnership  in  marriage  so  that  the  contri- 
bution of  each  spouse  to  the  marriage  partnership  may  be 
acknowledged  and  that,  upon  the  dissolution  of  the  marriage, 
each  will  have  a  right  to  an  equal  share  in  the  assets  accumu- 
lated during  marriage  otherwise  than  by  gift  or  inheritance  re- 
ceived by  either  spouse  from  outside  sources." 

Israel  is  proceeding  on  similar  lines.  We  summarise  below  both  the 
Ontario  and  Israel  proposals. ^^ 

5.10  Our  examination  of  the  theory  and  practice  of  foreign  sys- 
tems, though  limited,  has  shown  that  one  of  the  important  factors 
affecting  the  development  of  community  systems  has  been  the  desire 
to  accord  to  married  women  independence  and  equality  of  power  with 
their  husbands.  No  system  has  found  it  practical  to  introduce  joint 
management  in  respect  of  all  property.^"*  The  modern  solution  is  to 
allow  each  spouse  to  acquire,  deal  with  and  dispose  of  his  or  her  own 
property  independently  during  the  marriage,  and  to  defer  the  sharing 
of  property  until  the  end  of  the  marriage.  In  our  view  a  system  of 
community  could  not  be  considered  for  England  unless  it  preserved  a 
principle  of  independent  management  during  marriage.  We,  therefore, 
propose  to  consider  in  more  detail  some  of  the  modern  systems  which 
incorporate  this  principle. 

2     SYSTEMS  OF  DEFERRED  COMMUNITY 
OR  PARTICIPATION 

(a)  Scandinavia,  Germany  and  Holland 

5.11  As  we  have  seen,  systems  of  deferred  community  were  first 
introduced  in  Scandinavian  countries  in  the  1920s  to  replace  the 
traditional  systems  of  full  community.  ^^  Western  Germany  made  a 


i3Paras.  5.21  and  5.22. 

l4See  Kahn-Freund  (1959)  22  M.L.R.  241,  243-244;  Kisch,  "The  Matrimonial 
Community:  Property  and  Power,  as  illustrated  by  recent  developments,"  in 
Festchrift  fur  Max  Rheinstein  (1969)  pp.  975,  984  ff.  See  also  Amos  and 
Walton's  Introduction  to  French  Law  (3rd  ed.  1967)  p.  382. 

i5DENMARK:  Law  No.  56  of  March  18,  1925;  I.  M.  Pedersen,  "Matrimonial 
Property  Law  in  Denmark"  (1965)  28  M.L.R.  137;  Danish  and  Norwegian 
Law  (1963).  SWEDEN:  Marriage  Code  of  1920,  Chapter  VI;  Friedmann,  ed., 
Matrimonial  Property  Law  (1955)  p.  410;  Sussman,  "Spouses  and  their  Prop- 
erty under  Swedish  Law"  (1963-64)  12  Am.J.  Comp.L.  553.  A  committee  of 
experts  is  now  undertaking  a  review  of  the  whole  field  of  Swedish  family  law. 
Among  the  principles  under  consideration  is  that  of  restricting  the  ambit  of 
"community":  Protocol  on  Justice  Department  Matters  held  before  the  King 
in  Council  at  Sofiero  on  August  15,  1969;  Sundberg,  "Marriage  or  No  Marriage: 
the  Directives  for  the  Revision  of  Swedish  Family  Law"  (1971)  20  I.C.L.Q. 
223.  NORWAY:  Law  of  May  20,  1927;  for  an  account  in  English,  see  Ontario 
Law  Reform  Commission,  Family  Law  Project,  Property  Subjects,  Vol.  II,  p. 
306.  FINLAND:  The  Finnish  Legal  System  (1963). 
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similar  change  in  1957.1^  The  Dutch  system,  introduced  in  1956,  is 
in  effect  a  system  of  deferred  community,  though  it  is  in  some  ways 
different.  1'^  Under  all  these  systems  each  spouse  has  the  right  to 
acquire  and  dispose  of  his  or  her  own  property  during  the  marriage. 
At  the  termination  of  the  marriage  the  spouses  share  or  "participate" 
in  certain  assets.  Since  the  right  to  share  is  "deferred"  until  the  end 
of  the  marriage,  the  term  "community",  which  may  imply  the  exist- 
ence of  a  common  fund  of  property,  is  somewhat  misleading.  All  these 
systems  are  legal  regimes,  that  is  to  say,  they  apply  where  the  spouses 
have  not  agreed  on  a  different  (contractual)^^  regime,  such  as  a 
regime  of  separate  property.  The  spouses  may  also  agree  to  vary  the 
legal  regime  in  certain  respects.  Our  illustrations  in  the  following  para- 
graphs concentrate  on  the  Danish,  German  and  Dutch  systems. 

5.12  The  systems  differ  as  to  the  property  which  is  shared  at  the 
end  of  the  marriage.  In  Denmark  and  Holland,  all  the  property  of 
each  spouse  falls  into  the  community,  with  the  exception  of  certain 
personal  rights  and  property  acquired  by  gift  or  inheritance  with  a 
stipulation  that  it  should  remain  outside  the  community.  ^^  In  Ger- 
many, on  the  other  hand,  the  right  to  participate  in  the  community  is 
a  right  to  share  the  "surplus",  that  is,  the  increase  in  the  value  of  the 
assets  of  each  spouse  during  the  marriage. 

5.13  Although  each  spouse  is  free  to  administer  his  or  her  own 
property  during  the  marriage  there  are  provisions  under  aU  three  sys- 
tems to  protect  one  spouse  from  abuse  of  power  by  the  other.  Some 
provisions  are  designed  to  protect  a  spouse's  interest  in  the  ultimate 
division  of  the  community;  for  example,  if  the  abuse  of  power  has 
caused  or  risked  a  serious  loss  of  assets,  the  other  spouse  may  have  a 
right  to  claim  compensation,  or  to  call  for  the  community  to  be  dis- 
solved prematurely.  Other  provisions  protect  a  spouse's  present  inter- 
ests; for  example,  under  Danish  law  the  matrimonial  home  and  furni- 
ture cannot  be  sold  or  mortgaged  by  the  owner  spouse  without  the 
consent  of  the  other  spouse.^^ 

5.14  The  participation,  or  equalisation,  is  effected  at  the  termina- 
tion of  the  marriage  by  death,  divorce  or  legal  separation,  or  on 
earlier  dissolution  of  the  community  on  special  grounds.  The  total 
assets  of  each  spouse  are  then  calculated.  In  Germany  the  value  of 


16BGB  1363  ff.  (law  of  18  June  1957,  effective  on  1  July  1958)  (Zugewinnge- 
meinschaft);  Cohn,  Manual  of  German  Law  (2nd  ed.  1968)  Vol.  I,  s.  515  ff.; 
Ontario  Law  Reform  Commission,  Family  Law  Project,  Property  Subjects,  Vol. 
II,  p.  246;  Kahn-Freund  (1959)  22  M.L.R.  241,  254-257.  A  similar  system  has 
recently  been  introduced  in  Quebec:  See  the  Civil  Code  Reform  Commission: 
Report  of  the  Matrimonial  Regimes  Committee,  1966;  Statutes  of  Quebec,  1969^ 
c.  77  (in  force  1  July  1970). 

t7Law  of  14  June  1956  (in  force  1  Jan.  1957);  Les  Regimes  MatrimoniauXy 
Bibliotheque  de  la  Faculte  de  Droit  de  I'Universite  Catholique  de  Louvain  III 
(1966)  p.  247  ff;  H.U.  Jessurun  d'Oliveira,  "Pays-Bas"  (1965)  17  Rev.  Int.  de 
Droit  Compare  683;  Ontario  Law  Reform  Commission,  Family  Law  Project, 
Property  Subjects,  Vol.  II,  p.  279. 

I81n  countries  with  community  of  property  it  is  often  the  case  that  the  spouses 
may  adopt  by  name  a  contractual  regime  the  terms  of  which  are  laid  down  by 
law.  In  the  absence  of  agreement  the  legal  regime  applies. 

i^The  spouses  may,  in  general,  agree  to  exclude  certain  property. 

20pedersen  (1965)  28  M.L.R.  137,  140-141. 
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pre-marriage  property  or  gifts  must  also  be  calculated  and  deducted 
from  the  total  of  the  spouse  concerned;  it  is  assumed  that  in  the 
absence  of  an  inventory  of  such  property  there  is  none  to  be  de- 
ducted.21 

5.15  In  all  three  countries,  the  debts  of  a  spouse  are  deducted  in 
determining  the  total  assets.  In  Holland,  the  spouses  share  liability  for 
each  other's  debts.  If  a  spouse's  debts  exceed  his  assets  at  the  end  of 
the  marriage,  he  can  call  on  the  other  spouse  to  contribute  up  to  half 
the  amount  of  the  debts,  as  weU  as  claiming  a  half  share  in  the  balance 
of  the  other  spouse's  assets.^^  jn  Denmark  and  Germany,  on  the  other 
hand,  an  insolvent  spouse  cannot  claim  more  than  half  the  other 
spouse's  net  assets. ^^  The  difference  is  important  only  where  one 
spouse  is  insolvent  at  the  time  of  division.  The  sharing  rules  do  not, 
of  themselves,  in  any  of  the  above  countries  impose  on  a  spouse 
direct  liability  to  a  third  party  for  the  other  spouse's  debts;  however, 
such  liability  may  arise  out  of  the  marriage  relationship  itself,  in 
respect  of  certain  household  debts,^^  regardless  of  the  property  regime 
applicable  to  the  parties. 

5.16  In  Denmark  and  Holland  when  the  total  net  assets  of  each 
spouse  have  been  calculated,  the  property  is  distributed  equally  be- 
tween the  spouses.  A  spouse  may  be  able  to  claim  certain  specific 
articles  in  satisfaction  of  his  or  her  share.  For  example,  in  Holland 
each  spouse  may  keep  his  or  her  clothing  and  personal  possessions 
at  a  value  agreed  or  fixed  independently.  In  Denmark,  if  both  spouses 
want  the  same  article  on  divorce,  the  claim  of  the  spouse  who  origi- 
nally acquired  the  article  wiU,  in  general,  be  preferred,  although  the 
court  has  a  discretion  in  respect  of  the  home,  the  furniture  and  the 
family  business.^^  If  the  value  of  an  item  of  property  awarded  to  a 
spouse  exceeds  that  spouse's  share,  the  court  may  order  that  spouse  to 
pay  the  difference  to  the  other.  In  practice,  however,  distribution  on 
divorce  is  usually  effected  by  private  agreement.  On  death,  the  sur- 
viving spouse's  claim  to  a  specific  item  prevails  over  other  bene- 
ficiaries.^^ 

5.17  In  Germany  there  is  no  distribution  in  specie.  The  spouse 
with  the  smaller  net  estate  may  claim  from  the  other  spouse  an 
amount  in  cash  sufficient  to  equalise  the  two  net  estates  (i.e.  the 
balance  after  deduction  of  debts,  pre-marriage  assets,  gifts,  etc.).  A 
spouse  has  no  right  to  claim  a  specific  asset  from  the  other  spouse  in 
settlement  of  the  balance  due  except  that,  where  in  all  the  circum- 
stances it  is  necessary  to  avoid  hardship,  the  other  spouse  may  be 
ordered  to  deliver  specific  property  at  a  value  to  be  fixed.^*^ 


21BGB  1377. 

22Arts.    176,    183-188   B.W.;  Les  Regimes  Matrimoniaux,  pp.   256  ff.,   260-261. 

There  is  a  right  to  renounce  altogether  any  interest  in  the  community. 
23Germany:  BOB  1375  I;  Pedersen  (1965)  28  M.L.R.  137,  140,  144-145. 
24Pedersen,  at  140;  see  also  Pedersen,  "Recent  Trends  in  Danish  Family  Law 

and  their  Historical  Background"  (1971)   20  I.C.L.Q.  332,  334;  cf.  the  wife's 

presumed  agency  to  contract  household  debts  binding  on  the  husband  under 

English  common  law. 
25Pedersen  (1965)  28  M.L.R.  137,  150-151. 
26pedersen,  at  151. 
27BGB  1383. 
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5.18  In  certain  instances  there  is  power  to  depart  from  the  prin- 
ciple of  equal  shares.  On  divorce,  the  Danish  court  may  vary  the 
shares  where: 

(a)  the  assets  of  the  community  have  been  acquired  mainly  by 
one  of  the  spouses  before  marriage  or  by  gift  or  inheritance 
during  the  marriage;  and 

(b)  division  into  equal  shares  would  be  clearly  unjust.^^ 

But  the  court  may  not  deprive  a  spouse  of  his  half  share  of  property 
acquired  by  the  work  and  thrift  of  one  or  both  spouses  during  the 
marriage.  Variation  is  intended  to  be  used  mainly  in  cases  of  short 
marriages.  German  law  allows  a  spouse  to  refuse  to  pay  a  half  share 
if  equaHsation  would  be  grossly  inequitable,  for  example,  where  the 
other  spouse  had  failed  to  fulfil  the  financial  obligations  arising  out 
of  the  marriage. 2^ 

5.19  Where  the  marriage  ends  in  death  the  survivor's  equalisation 
claim  has  to  be  considered  in  conjunction  with  rights  of  succession. 
For  example,  in  Denmark  the  survivor  has  succession  rights  on  in- 
testacy, or  legal  rights  of  inheritance  in  the  case  of  a  will,  in  addition 
to  his  or  her  share  of  the  community.  If  the  value  of  these  rights, 
together  with  any  sums  inherited  and  his  or  her  separate  property,  is 
less  than  Kr.  12,000  (about  <£660)  the  survivor  is  entitled  to  make 
up  this  amount  from  the  estate.^^  If  the  other  heirs  are  children,  the 
survivor  may  take  over  the  whole  community  estate  for  life,  the  dis- 
tribution being  postponed  till  the  death  of  the  survivor. ^i 

5.20  In  Germany,  the  position  on  death  is  completely  different 
from  that  on  divorce.  On  intestacy,  there  is  no  calculation  of  the  com- 
munity of  surplus.  The  surviving  spouse's  interest  under  the  intestacy 
is  increased  by  a  further  quarter  of  the  estate,  whether  or  not  there 
was  a  surplus  owing  from  the  deceased.^^  If  there  is  a  will,  the  sur- 
vivor can  elect  against  it  and  claim  legal  rights  of  inheritance. ^^  jn 
this  case  there  is  a  calculation  of  the  community  of  surplus  and 
the  balance  owing  to  the  survivor  is  added  to  the  legal  rights  of 
inheritance. 

(b)  Ontario  proposals 

5.21  The  present  law  of  matrimonial  property  in  Ontario  is  based 
on  English  law,  i.e.  separate  property.^"^  The  Family  Law  Project  of 
the  Ontario  Law  Reform  Commission  have  proposed  that  a  new 


28Pedersen,  at  147. 

29BGB  1381;  Pedersen,  at  148. 

30Pedersen,  at  148. 

3iPedersen,  at  148-149. 

32BGB  1371;  Cohn,  Manual  of  German  Law,  s.  518. 

33The  proportion  due  as  legal  rights  of  inheritance  varies  according  to  whether 

there  are  other  heirs,  and  their  relationship  to  the  deceased. 
34Dower  and  curtesy  still  apply:  Ontario  Law  Reform  Commission,  Family  Law 

Project,  Property  Subjects,  Vol.  I,  pp.  117  ff.  and  157  ff. 
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regime  be  introduced. ^^  The  new  regime  is  not  described  as  a  com- 
munity of  property  regime,  because  at  no  time  does  any  property 
pass  into  community  ownership  by  virtue  of  the  marriage.  It  is  defined 
as:  36 

"a  separation  of  property- type  regime,  subject  to  an  equalizing 
claim  payable  in  certain  circumstances  by  one  spouse  or  a 
spouse's  estate  to  another,  either  on  an  application  to  the  court 
or  on  the  death  of  a  spouse." 

The  regime  described  bears  many  points  of  similarity  to  the  legal 
regimes  of  Scandinavia,  Holland  and  Germany;  if  adopted,  it  would 
have  an  effect  comparable  with  the  new  Quebec  regime. ^'^  It  com- 
bines the  two  principles  common  to  all  those  regimes:  the  freedom  of 
the  spouses  to  deal  with  their  property  independently  during  the  mar- 
riage; and  the  ultimate  sharing  or  equalisation  of  assets  at  the  end  of 
the  marriage. 

(c)   Israel:  Spouses  (Property  Relations)  Bill  1969^^ 

5.22  In  recent  years  the  Israeli  courts  developed  the  concept  that 
property  acquired  during  marriage  by  the  joint  efforts  of  the  spouses 
was  presumed  to  belong  to  them  in  equal  shares  in  the  absence  of 
evidence  to  the  contrary.  This  concept  is  comparable  with  that  of 
family  assets  which  was  developed  in  English  law  in  cases  such  as 
Rimmer  v.  Rimmer  but  which  has  now  been  rejected  by  the  House  of 
Lords  in  Pettitt  v.  Pettitt  and  Gissing  v.  Gissing?'^  The  Israeli  develop- 
ment has  been  halted  with  regard  to  immovables  by  the  Land  Law, 
1969.  However,  the  Spouses  (Property  Relations)  Bill,  which  was 
submitted  to  the  Knesset  in  1969,  provides  for  a  system  similar  to  the 
deferred  community  systems  outlined  above.  During  the  marriage, 
each  spouse  would  have  independent  power  to  deal  with  his  or  her 
property,  but  at  the  termination  of  the  marriage,  whether  by  divorce 
or  death,  the  spouse  whose  property  was  less  than  that  of  the  other 
spouse  would  have  an  equalisation  claim  to  half  the  difference. 


^^Property  Subjects,  Vol.  Ill,  p.  543  ff.  (rev.).  A  final  Report  is  due  in  1971.  The 
Royal  Commission  on  the  Status  of  Women  in  Canada  recommended  that  upon 
dissolution  of  marriage  each  spouse  should  have  the  right  to  an  equal  share  of 
the  assets  accumulated  during  marriage:  see  para.  5.9  and  n.  12  above. 

"^^Property  Subjects,  Vol.  Ill,  p.  546  (rev.). 

37See  n.  16  above. 

38The  following  summary  is  taken  from  Yadin,  "The  Matrimonial  Partnership 
(Matrimonial  Property  Relations)  Bill,  1969"  (1971)  6  Israel  Law  Review  106. 

39See  paras.  1.36-1.37  above. 


